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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 102 
(T.D. 96-56) 
RULES OF ORIGIN FOR TEXTILE AND APPAREL PRODUCTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document sets forth technical corrections to the Cus- 
toms Regulations which govern the determination of the country of ori- 
gin of textile and apparel products for purposes of laws enforced by 
Customs. The changes involve an updating of certain tariff subheading 
references and the correction of an error in the text of one tariff shift 
rule. 


EFFECTIVE DATE: July 22, 1996. 


FOR FURTHER INFORMATION CONTACT: Phil Robins, Office of 
Regulations and Rulings (202-482-7029). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On September 5, 1995, Customs published T.D. 95-69 in the Federal 
Register (60 FR 46188) containing final amendments to the Customs 
Regulations to set forth standards governing the determination of the 
country of origin of textile and apparel products for purposes of laws 
enforced by Customs. The regulatory amendments primarily imple- 
mented the provisions of section 334 of the Uruguay Round Agree- 
ments Act (Public Law 103-465, 108 Stat. 4809) and included a new 
§ 102.21 (19 CFR 102.21) which covers the majority of the section 334 
provisions and applies to goods entered, or withdrawn from warehouse, 
for consumption on or after July 1, 1996. 

Section 102.21(b)(5) defines a “textile or apparel product” as a good 
classifiable in specified chapters, headings or subheadings of the Har- 
monized Tariff Schedule of the United States (HTSUS). Section 
102.21(c) sets forth the general rules for determining the country of ori- 
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gin of a textile or apparel product and, in paragraph (c)(2), allows for 
the determination of the country of origin of a good on the basis of a tar- 
iff classification change and/or other requirement specified for the good 
in paragraph (e). Paragraph (e) of § 102.21 incorporates a table consist- 
ing of a list of HTSUS headings and subheadings together with corre- 
sponding specified tariff shift and/or other requirements. 

The HTSUS references in the § 102.21 texts were based on the 1995 
version of the HTSUS. However, the 1996 version of the HTSUS incor- 
porates a number of subheading number changes as a result of amend- 
ments made to the international Harmonized System, one of which 
involved the redesignation of subheading 7019.10 as subheading 
7019.19 and another of which involved the replacement of subheading 
7019.20 by new subheadings 7019.40-7019.59. Accordingly, this docu- 
ment makes the following changes within the § 102.21 texts to conform 
them to the 1996 HTSUS: (1) in the list of HTSUS headings and sub- 
headings in paragraph (b)(5), “7019.10.15” is changed to read 
“7019.19.15” and “7019.10.28” is changed to read “7019.19.28” and 
“7019.20” is changed to read “7019.40-59”; (2) in the table under para- 
graph (e), in the “HTSUS” column, “7019.10.15” is changed to read 
“7019.19.15” and “7019.10.28” is changed to read “7019.19.28” and 
“7019.20” is changed to read “7019.40-7019.59”, and in the corre- 
sponding specific rules in the “Tariff shift and/or other requirements” 
column, each reference to “7019.10.15” is changed to read “7019.19.15” 
and each reference to “7019.10.28” is changed to read “7019.19.28” and 
the reference to “7019.20” is changed to read “7019.40 through 
7019.59”; and (3) also in the “Tariff shift and/or other requirements” 
column in the table under paragraph (e), in the second tariff shift rule 
for newly designated subheadings 7019.19.15 and 7019.19.28, the 
exception clause is changed to read “except from subheading 
7019.19.30 through 7019.19.90, 7019.31.00 through 7019.39.50, and 
7019.90”. 

In addition, it is noted that in the table under paragraph (e) of 
§ 102.21, the tariff shift rule for newly designated subheadings 
7019.40-7019.59 (which cover woven fabrics of rovings and other 
woven fabrics) specifies a change from any other “heading” and 
includes a proviso that the change must be the result of a fabric-making 
process. It is further noted that heading 7019 (which covers glass fibers 
and articles thereof) includes subheadings for glass fiber rovings (sub- 
heading 7019.12.00) and yarns (subheadings 7019.19.05-7019.19.28) 
which are the products from which the fabrics of subheadings 
7019.40-7019.59 are made and without which those fabrics could not 
exist. Therefore, by specifying a change from any other “heading” (that 
is, any heading other than heading 7019) rather than a change from any 
other “subheading” (so as to allow a change from subheadings 
7019.12.00 and 7019.19.05-—7019.19.28), the tariff shift rule for sub- 
headings 7019.40-7019.59 has no substantive utility because the rule 
disallows the very tariff shifts that would be involved in producing the 
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goods covered by those subheadings. Accordingly, this document 
amends the tariff shift rule for subheadings 7019.40-7019.59 to refer to 
a change from any other “subheading” in order to correct this obvious 
drafting error. 


EXECUTIVE ORDER 12866, REGULATORY FLEXIBILITY ACT, AND 
INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE REQUIREMENTS 


This document does not meet the criteria for a “significant regulatory 
action” as specified in Executive Order 12866. In addition, pursuant to 
the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.), itis 
certified that the amendments will not have a significant economic 
impact on a substantial number of small entities because the amend- 
ments either merely conform the regulations to existing statutory pro- 
visions or correct an obvious error. For the same reasons and in view of 
the July 1, 1996, effective date of the regulatory provisions to which 
these amendments relate, it is determined pursuant to the provisions of 
5 U.S.C. 553(b)(B) that notice and public procedures thereon are unnec- 
essary and contrary to the public interest, and it is determined pur- 
suant to the provisions of 5 U.S.C. 553(d)(3) that good cause exists for 
dispensing with a delayed effective date. 


DRAFTING INFORMATION 


The principal author of this document was Francis W. Foote, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 


from other offices participated in its development. 


LIST OF SUBJECTS IN 19 CFR Part 102 


Customs duties and inspections, Imports, Reporting and recordkeep- 
ing requirements, Rules of origin, Trade agreements. 


AMENDMENTS TO THE REGULATIONS 


Accordingly, for the reasons stated above, Part 102, Customs Regula- 
tions (19 CFR Part 102), is amended as set forth below. 


PART 102—RULES OF ORIGIN 
1. The authcrity citation for Part 102 continues to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1624, 3314, 3592. 


2. Section 102.21(b)(5) is amended by removing the listings 
“7019.10.15” and “7019.10.28” and “7019.20” and adding, in their 
place in numerical order, the listings “7019.19.15” and “7019.19.28” 
and “7019.40-59”. 

3. In § 102.21(e), the table is amended by removing the entries for 
HTSUS 7019.10.15 and HTSUS 7019.10.28 and HTSUS 7019.20 and 
adding, in their place, entries for HTSUS 7019.19.15 and HTSUS 
7019.19.28 and HTSUS 7019.40-7019.59 to read as follows: 
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§ 102.21 Textile and apparel products. 
* * * * * 
(e) * * * 


HTSUS Tariff shift and/or other requirements 








* * * * * * 


7019.19.15 (1) Ifthe good is of filaments, achange to subheading 7019.19.15 from any 
other heading, provided that the change is the result of an extrusion 
process. 

(2) If the good is of staple fibers, a change to subheading 7019.19.15 from 
any other subheading, except from subheading 7019.19.30 through 
7019.19.90, 7019.31.00 through 7019.39.50, and 7019.90, and provided 
that the change is the result of a spinning process. 

7019.19.28 (1) Ifthe good is of filaments, achange to subheading 7019.19.28 from any 
other heading, provided that the change is the result of an extrusion 
process. 

(2) Ifthe good is of staple fibers, a change to subheading 7019.19.28 from 
any other subheading, except from subheading 7019.19.30 through 
7019.19.90, 7019.31.00 through 7019.39.50, and 7019.90, and provided 
that the change is the result of a spinning process. 

7019.40-7019.59 ... A change to subheading 7019.40 through 7019.59 from any other sub- 
heading, provided that the change is the result of a fabric-making pro- 
cess. 


* * 1 * * 





GEORGE J. WEISE, 
Commissioner of Customs. 
Approved: June 17, 1996. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 
[Published in the Federal Register, July 22, 1996 (61 FR 37817)] 





19 CFR Part 118 
(T.D. 96-57) 
RIN 1515-AB83 


CENTRALIZED EXAMINATION STATIONS; IMMEDIATE SUS- 
PENSION OR PERMANENT REVOCATION AS OPERATOR 
UPON INDICTMENT FOR ANY FELONY 


AGENCY: Customs Service, Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to enable 
Customs port directors to suspend immediately operations at a Central- 
ized Examination Station (CES) whenever the operator, entity, or other 
person exercising substantial ownership or control over the operator is 
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indicted for, convicted of, or has committed acts which would constitute 
any felony. This document also makes it more specific that a CES opera- 
tor’s failure to follow the terms of the CES written agreement consti- 
tutes a ground for proposed permanent revocation of the CES and 
cancellation of the written agreement to operate the facility. This action 
is taken in order to protect the public interest and to promote public 
confidence concerning the integrity of the CES program. 


EFFECTIVE DATE: August 26, 1996. 


FOR FURTHER INFORMATION CONTACT: Linda Walfish, Office of 
Field Operations, Trade Compliance (202) 927-1167. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

In T.D. 93-6 (58 FR 5596) Customs amended the Customs Regula- 
tions (19 CFR Chapter 1) to create a new Part 118 that set forth the reg- 
ulatory framework for the establishment, operation, and termination 
of Centralized Examination Stations (CESs). A CES is a privately-oper- 
ated facility, not in the charge of a Customs officer, at which imported 
merchandise is made available to Customs officers for physical 
examination. Regarding the termination of CESs, Customs stated in 
T.D. 93-6 that while immediate revocation and cancellation for a crimi- 
nal act should not be limited to cases involving an actual conviction or 
admission, the only criminal offenses which should result in an immedi- 
ate revocation and cancellation would be those which involved theft, 
smuggling, or a theft-connected crime. 

On further consideration of this issue, Customs published a docu- 
ment in the Federal Register (61 FR 1877) on January 24, 1996, propos- 
ing to amend the Customs Regulations to enable Customs port 
directors to immediately suspend operations at a CES whenever the 
operator, entity, or other person exercising substantial ownership or 
control over the operator is indicted for, convicted of, or has committed 
acts which would constitute any felony. The notice of proposed rule- 
making also sought to make it more specific that a CES operator’s fail- 
ure to follow the terms of the CES written agreement constitutes a 
ground for proposed permanent revocation of the CES and cancellation 
of the written agreement to operate the facility. The regulatory amend- 
ments proposed were promulgated in order to protect the public inter- 
est and to promote public confidence concerning the integrity of the 
CES program. The notice proposed to amend § 118.21, which provides 
for the revocation of selection and cancellation of the written agree- 
ment to operate a CES. Additional, conforming changes were also pro- 
posed to §§ 118.0, 118.22, and 118.23. The document solicited 
comments concerning these changes. 

The comment period closed on March 25, 1996. Only one comment 
was received and it was from a Customs field office. Because the com- 
ment is beyond the scope of the proposal, it will not be discussed in this 
document and will be addressed through another forum. After further 
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consideration of the proposal, Customs has decided to adopt the pro- 


posed regulatory amendments as a final rule without substantive 
change. 


REGULATORY FLEXIBILITY ACT 

Pursuant to provisions of the Regulatory Flexibility Act (5 U.S.C. 601 
et seq.), it is certified that the amendments will not have a significant 
economic impact on a substantial number of small entities, as the cur- 
rent number of centralized examination station operators is small, 7.e., 
less than 200, and the regulation only will affect those who commit felo- 
nies or fail to follow the terms of their agreement. Accordingly, the 
amendments are not subject to the regulatory analysis or other require- 
ments of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12866 
This document does not meet the criteria for a “significant regulatory 
action” as defined in E.O. 12866. 
DRAFTING INFORMATION 


The principal author of this document was Gregory R. Vilders, Attor- 
ney, Regulations Branch, U.S. Customs Service. However, personnel 
from other offices participated in its development. 


LIsT OF SUBJECTS IN 19 CFR Parr 118 
Administrative practice and procedure, Customs duties and inspec- 


tion, Examination stations, Imports, Licensing, Reporting and record- 
keeping requirements. 


AMENDMENT TO THE REGULATIONS 


For the reasons stated above, part 118, Customs Regulations (19 CFR 
part 118), is amended as set forth below: 


PART 118—CENTRALIZED EXAMINATION STATIONS 
1. The authority citation for part 118 continues to read as follows: 
Authority: 19 U.S.C. 66, 1499, 1623, 1624. 
2. In § 118.0, the second sentence is revised to read as follows: 
§ 118.0 Scope. 


* * * Tt covers the application process, the responsibilities of the per- 
son or entity selected to be a CES operator, the written agreement to 
operate a CES facility, the port director’s discretion to immediately sus- 
pend a CES operator’s or entity’s selection and the written agreement 
to operate the CES or to propose the permanent revocation of a CES 
operator’s or entity’s selection and cancellation of the written agree- 
ment for specified conduct, and the appeal procedures to challenge an 


immediate suspension or proposed revocation and cancellation action. 
* * * 


3. In § 118.21: 
a) The heading is revised and introductory text is added; 
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b) Paragraph (a) is revised; 

c) Paragraph (b)(1) is amended by adding the words “to comply with 
any of” before the words “the provisions of”; 

d) A new paragraph (b)(6) is added; and 

e) A new paragraph (c) is added. 

The revisions and additions read as follows: 


§ 118.21 Temporary suspension; permanent revocation of 
selection and cancellation of agreement to operate a CES. 


The port director may immediately suspend or propose permanent 
revocation and cancellation of CES operations for cause as provided in 
this section. 

(a) Immediate suspension. The port director may immediately sus- 
pend, for a temporary period of time or until revocation and cancella- 
tion proceedings are concluded pursuant to § 118.23, a CES operator’s 
or entity’s selection and the written agreement to operate the CES if: 

(1) The selection and written agreement were obtained through 
fraud or the misstatement of a material fact; or 

(2) The CES operator or an officer of a corporation which is a CES 
operator or a person the port director determines is exercising substan- 
tial ownership or control over such operator or officer is indicted for, 
convicted of, or has committed acts, which would constitute a felony, or 
a misdemeanor involving theft or a theft-connected crime. In the 
absence of an indictment or conviction, the port director must have 
probable cause to believe the proscribed acts occurred. 

(6) The CES operator or an officer of a corporation which is a CES 
operator or a person the port director determines is exercising substan- 
tial ownership or control over such operator or officer is indicted for, 
convicted of, or has committed acts, which would constitute any of the 
offenses listed under paragraph (a) of this section. Where adverse action 
is initiated by the port director pursuant to paragraph (a) of this section 
and continued under this paragraph, the suspension of CES activities 
remains in effect through the appeal procedures provided under 
§ 118.23. 

(c) Circumstance of change in employment not a bar to adverse action. 
Any change in the employment status of a corporate officer (for exam- 
ple, discharge, resignation, demotion, or promotion) prior to indict- 
ment or conviction or after committing any acts which would constitute 
the culpable behavior described under paragraph (a) of this section, will 
not preclude application of this section, but may be taken into account 
by the port director in exercising discretion to take adverse action. If the 
person whose employment status changed remains in a substantial 
ownership, control, or beneficial relationship with the CES operator, 
this factor will also be considered in exercising discretion under this 
section. 

4. Section 118.22 is revised to read as follows: 
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§ 118.22 Notice of immediate suspension or proposed 
revocation and cancellation action. 


Adverse action pursuant to the provisions of § 118.21(a) or (b) is initi- 
ated when the port director serves written notice on the operator or 
entity selected to operate the CES. The notice shall be in the form of a 
statement specifically setting forth the grounds for the adverse action 
and shall inform the operator of the appeal procedures under § 118.23 
of this part. 

5. Section 118.23 is revised to read as follows: 


§ 118.23 Appeal to the Assistant Commissioner; procedure; 
status of CES operations. 


(a) Appeal to the Assistant Commissioner. Appeal of a port director’s 
decision under § 118.21(a) or (b) must be filed with the Assistant Com- 
missioner, Office of Field Operations, within 10 calendar days of receipt 
of the written notice of the adverse action. The appeal shall be filed in 
duplicate and shall set forth the CES operator’s or entity’s responses to 
the grounds specified by the port director in his written notice letter for 
the adverse action initiated. The Assistant Commissioner, Office of 
Field Operations, or his designee, shall render a written decision to the 
CES operator or entity, stating the reasons for the decision, by letter 
mailed within 30 working days following receipt of the appeal, unless 
the period for decision is extended with due notification to the CES 
operator or entity. 

(b) Status of CES operations during appeal. During this appeal 
period, an immediate suspension of a CES operator’s or entity’s selec- 
tion and written agreement pursuant to § 118.21(a) of this part shall 
remain in effect. A proposed revocation of a CES operator’s or entity’s 
selection and cancellation of the written agreement pursuant to 
§ 118.21(b)(1)-(5) of this part shall not take effect unless the appeal 
process under this paragraph has been concluded with a decision 
adverse to the operator. 

(c) Effect of suspension or revocation. Once a suspension or revocation 
action takes effect, the CES operator must cease CES operations. How- 
ever, when CES operations are suspended or revoked and cancelled by 
Customs, it is the CES operator’s responsibility to ensure that mer- 
chandise already at the CES is properly consigned to another location 
for inspection, as directed by the importer and approved by the port 
director. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: June 8, 1996. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 26, 1996 (61 FR 39070)] 








U.S. Customs Service 


General Notice 


ANNOUNCEMENT OF OUTBOUND MANIFEST AND 
SHIPPERS EXPORT DECLARATION COMPLIANCE WORKSHOPS 


AGENCY: U.S. Customs Service, Department of Treasury. 
ACTION: Notice of workshops. 


SUMMARY: This document notifies members of the trade community 
of the plans of the Customs Service and the Bureau of Census to imple- 
ment significant outreach and educational programs. These programs 
are designed to help exporters improve the completeness, timeliness 
and accuracy of the outbound manifest and the Shippers Export Decla- 
ration (SED) information they file with Customs. Recent monitoring 
has indicated that a significantly low level of compliance exists. Work- 
shops will be presented by Customs and Census in various ports of entry 
during the upcoming months. The locations and times of the individual 
workshops will be announced by the local ports at a later date. Because 
Customs and Census are committed to being customer-driven orga- 
nizations, workshops will be presented prior to the increase of enforce- 
ment efforts. 


SUPPLEMENTARY INFORMATION: 


The Customs Service and the Census Bureau are committed to being 
customer driven organizations. As such, we are seeking to notify mem- 
bers of the trade community of the development of our plans to imple- 
ment significant outreach and educational programs designed to 
improve the completeness, timeliness, and accuracy of outbound mani- 
fest and SED information. In addition, this notice outlines our plans to 
inform the trade community of their responsibilities related to exports. 

The Outbound Process is one of the core business processes of the U.S. 
Customs Service. This process is designed to facilitate international 
trade while achieving the highest degree of compliance with U.S. export 
requirements in order to protect the U.S. national security, its economic 
interests, and the health and safety of the American people. 

While monitoring the Outbound process the Customs Service, in 
cooperation with the Bureau of the Census, compared a sample of out- 
bound vessel manifests and Shippers Export Declarations (SEDs) with 
the actual cargo loaded. Results indicate that a significantly low level of 
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compliance exists. In many instances, cargo is not being included on the 
manifest of the vessel actually carrying it, but rather on the manifest of 
a vessel departing later. Exporters, Freight Forwarders, NVOCCs and 
Carriers are creating manifests that reflect only the SEDs that they 
have at hand, rather than the actual cargo on the vessel. 

In addition, the Customs Service and the Bureau of the Census are 
concerned that an increasing number of SEDs are deficient when filed. 
The agencies find as many as one out of every two paper SEDs contains 
errors of omission or commission. 

These practices hinder Customs in its efforts to detect violations of 
export laws. They also result in inaccuracies in the trade statistics. 
Since these statistics are utilized in sensitive trade negotiations and 
important economic policy decisions, accuracy is critical. 

The principal cause of these problems are the failures of exporters 
and forwarders to provide complete and accurate SEDs to exporting 
carriers prior to exportation. As a result of the Outbound Manifest Sur- 
vey, the Customs Service and the Census Bureau jointly issued Foreign 
Trade Statistics Regulation letter number 165, dated March 12, 1996 
stating our concern and spelling out the responsibilities of the various 
parties to the export transactions. 

Both the Customs Service and Census Bureau feel that before any 
increased enforcement actions are taken, we should instruct the trade 
community in their responsibilities at outbound compliance work- 
shops. The agencies anticipate that such workshops will begin approxi- 
mately 30 days after release of this notice. These workshops will review 
problems currently encountered with the reported data, present gen- 
eral results of the Outbound Manifest Survey, cover specific outbound 
regulations and requirements, provide an overview of the Outbound 
Process review, and provide information on the Automated Export Sys- 
tem (AES). 

In addition, the workshops will outline the specific actions and pro- 
grams being developed to increase the level of outbound manifest and 
SED compliance. Customs and Census will be presenting these work- 
shops in various ports of entry during the upcoming months. 

After an appropriate period of time, estimated to be 60 days from the 
start of the outbound workshops, Customs and Census efforts to 
increase manifest and SED compliance will begin. This will allow the 
trade community time to review internal document preparation and fil- 
ing processes and practices and to implement any necessary changes 
required to improve compliance. 


Date: July 3, 1996. 


PETER J. BAISH, 
Outbound Process Owner, 
U.S. Customs Service. 


[Published in the Federal Register, July 25, 1996 (61 FR 38803)] 








U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 134 
RIN 1515-AB61 


COUNTRY OF ORIGIN MARKING REQUIREMENTS FOR 
FROZEN IMPORTED PRODUCE 


AGENCY: Customs Service, Treasury. 
ACTION: Notice of proposed rulemaking; solicitation of comments. 


SUMMARY: In response to comments received concerning an Advance 
Notice of Proposed Rulemaking published by Customs on February 2, 
1995, regarding the need for country of origin marking requirements 
for frozen imported produce, and in further consideration of Customs 
duty to prescribe marking rules for imported merchandise when neces- 
sary, Customs proposes to amend its regulations to require that the 
country of origin of imported produce be marked on the front panel of 
packages of frozen produce in order for the marking to comply with the 
statutory requirement that it be in a “conspicuous place”. This amend- 
ment is proposed to ensure a uniform standard for the country of origin 
marking of frozen produce. 


DATES: Comments must be received on or before September 23, 1996. 


ADDRESSES: Written comments (preferably in triplicate) may be 
addressed to the Regulations Branch, Office of Regulations and Rul- 
ings, U.S. Customs Service, Franklin Court, 1301 Constitution Ave., 
N.W,, Washington, D.C. 20229. Comments submitted may be inspected 
at the Regulations Branch, Office of Regulations and Rulings, U.S. Cus- 
toms Service, Franklin Court, 1099 14th Street, N.W., Suite 4000, Wash- 
ington, D.C. 


FOR FURTHER INFORMATION CONTACT: David Cohen, Special 
Classification and Marking Branch, Office of Regulations and Rulings 
(202-482-6980). 

SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin (or its con- 


11 
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tainer) imported into the United States shall be marked in a conspicu- 
ous place as legibly, indelibly, and permanently as the nature of the 
article (or its container) will permit, in such a manner as to indicate to 
the ultimate purchaser in the United States the English name of the 
country of origin of the article. Failure to mark an article in accordance 
with the requirements of 19 U.S.C. 1304 may result in the levy of an 
additional duty of ten percent ad valorem. Part 134, Customs Regula- 
tions (19 CFR Part 134), implements the country of origin marking 
requirements and exceptions of 19 U.S.C. 1804. This document con- 
cerns the correct country of origin marking for packages of frozen 
imported produce pursuant to 19 U.S.C. 1304 and 19 CFR Part 134. 


Customs Ruling and Court Action: 


On May 9, 1988, Norcal/Crosetti Foods, Incorporated, and other 
California packers of domestically-grown produce requested a ruling 
from Customs concerning what constituted a conspicuous place for 
country of origin marking on packages of frozen produce, i.e., whether 
the marking should be located on the front or some other panel of the 
package and in what type size and style it should appear. The request 
asked Customs to determine whether packaged frozen imported pro- 
duce was considered marked in a conspicuous place if the marking did 
not appear on the front panel of the package in prominent lettering. 
Sample packages which were not marked on their front panels were 
submitted with the ruling request. On November 21, 1988, Customs 
issued Headquarters Ruling Letter (HRL) 731830, and stated that all of 
the samples that the domestic packers submitted complied with the 
country of origin marking requirements. Customs found that the coun- 
try of origin marking on packages of frozen imported produce was not 
required to appear on the front panel of the package, be in lettering at 
least as prominent as the product description, and/or appear in a color 
or typestyle vividly contrasting with the rest of the front panel to be 
considered conspicuous. 

The packers obtained judicial review of the Customs determination 
in HRL 731830 by the Court of International Trade (CIT). Norcal/Cro- 
setti Foods, Inc. v. U.S. Customs Service, 15 CIT 60, 758 FSupp. 729 (CIT 
1991) (Norcal I). In Norcal I, the Court disagreed with the ruling and 
held that frozen produce is not marked in a conspicuous place unless it 
is marked on the front panel of the package. 

Upon examination of the sample packages supplied to Customs, the 
Court found that the only consistency in the country of origin marking 
of frozen imported produce was the inconsistency of where manufac- 
turers chose to place the marking. The Court found that most often the 
marking was lost among information denoted in various small type- 
faces which appeared on the back or side panels of the package. The 
Court stated that producers were reluctant to conspicuously display the 
source of the food, and that the result of these inconsistencies was that 
customers could not be assured of easily finding the country of origin 
marking, even upon reasonable inspection of the package. The Court 
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stated that this was a situation at cross-purposes with Congress’ 
attempt to ensure that consumers know of the country of origin of 
imported goods before they decide to purchase the particular product. 

The court took judicial notice of the common method of displaying 
the merchandise in shelved freezers or frozen food bins with the front 
panel in view and the rear panel obscured. The Court found that frozen 
vegetables were commonly marketed in long, low freezers with open 
tops, or wall-mounted freezers with glass doors, and that access to fro- 
zen produce is limited and sometimes awkward, given that the produce 
must not defrost. The Court further found that packages are usually 
displayed so that only the front panel is clearly visible. Further, because 
the packages are frozen and cold to the touch, and because, at least in 
upright freezers, the freezer door must be held open, the Court found 
that customers are unable to scan the labels on frozen produce as easily 
as those on dry goods or other produce that are not frozen. All of these 
factors, according to the Court, prevent consumers from having the 
opportunity to see the country of origin marking that is secluded among 
the small print on the back of a package. 

The Court found the analogy in the ruling to the placement of nutri- 
tional information on packages unconvincing, because that informa- 
tion was not required information at that time. In contrast, it found a 
more persuasive analogy in the Food and Drug Administration (FDA) 
requirement that packages disclose the weight of their contents on the 
principal display panel. Such quantity of contents disclosure must be a 
certain size and located on the front or most prominent panel of the 
package. 

The Court also observed that certain packages of frozen produce 
listed the name and U.S. address of the manufacturer and failed to indi- 
cate the country of origin in close proximity as required under the Cus- 
toms Regulations. Applying 19 CFR 134.46, the Court held that if the 
words “U.S.,” or “America,” or a United States address appeared on 
those labels, the article would have to be marked to indicate the country 
of origin in lettering of at least a comparable size. 

The Court concluded by finding that, although Customs had rou- 
tinely interpreted “conspicuous” through 19 CFR 134.41(b), Customs 
failed in its issuance of HRL 731830 to follow the clear meaning of the 
statute or the regulation. Section 134.41(b) of the Customs Regulations 
provides, in part, that the country of origin marking should be easily 
found by the ultimate purchaser and read without strain. For packages 
of imported frozen produce, the Court found that the country of origin 
marking requirements were not met by the present practice of indicat- 
ing the country of origin marking on the back or side panels. 

The Court remanded the matter to Customs with directions to issue a 
new ruling. Pursuant to the court’s order in Norcal I, Customs issued 
Treasury Decision (T.D.) 91-48 (56 FR 24115, May 28, 1991), which 
required the country of origin marking for frozen produce to be placed 
on the front panel of the package. 
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The government appealed the CIT’s decision to the United States 
Court of Appeals for the Federal Circuit (CAFC) on the ground that the 
CIT lacked jurisdiction. Norcal/Crosetti Foods, Inc. v. U.S., (Appeal No. 
91-1295), 10 Fed.Cir. _, 963 F.2d 356 (CAFC 1992) (Norcal ID). In 
Norcal II, the CAFC reversed the judgment of the CIT and remanded 
the case with instructions to dismiss the complaint for lack of jurisdic- 
tion; the Court held that since the packers had not exhausted their 
administrative remedies, their claims were not properly before the CIT. 
The CAFC indicated that a proper course would have been for the pack- 
ers to file a domestic interested party petition with Customs under sec- 
tion 516 of the Tariff Act of 1930, as amended (19 U.S.C. 1516). 


The Section 516 Petition and Agency Action (1993): 


A Section 516 petition was initiated by letters dated January 13 and 
January 29, 1993, and filed with Customs pursuant to Part 175, Cus- 
toms Regulations (19 CFR Part 175). The petitioners were Norcal/Cro- 
setti Foods, Incorporated and Patterson Frozen Foods, Incorporated, 
California packers of produce grown domestically. The International 
Brotherhood of Teamsters, on behalf of its Local 912, also submitted a 
petition by letter dated February 24, 1993, supporting the Norcal and 
Patterson petition (hereinafter, the petitions are collectively referred to 
as the Norcal petition). The Norcal petition asked Customs to recon- 
sider its position in HRL 731830, and to adopt the findings of the CIT in 
Norcal I. 

The petitioners contended that frozen imported produce is not 
marked in accordance with the requirement of 19 U.S.C. 1304 that the 
country of origin shall appear in a conspicuous place; under a correct 
application of 19 U.S.C. 1304, the country of origin must appear on the 
front panel of a package to be considered as marked in a conspicuous 
place. These domestic producers argued further that Customs stan- 
dards for the size and prominence of such markings were not in confor- 
mity with 19 U.S.C. 13804. Supporting materials for the petition 
included samples of frozen produce packages. These samples were 
alleged to be illustrative of labels that, for various reasons, were not in 
compliance with the marking rules: e.g., missing markings, illegible 
markings, and markings that were not in a “conspicuous place.” The 
allegations closely mirrored the allegations in the complaint [filed] and 
the CIT’s findings in Norcal I. 

Customs published a notice in the Federal Register on September 9, 
1993 (58 FR 47413), advising the public of the petitioners’ contentions 
and soliciting public comments on the issues raised in the petition. Also 
in this notice, Customs effectively suspended the effective date of T.D. 
91-48 by reinstating HRL 731830. Seventy-one comments were sub- 
mitted in response to the Norcal petition. 

Approximately half of the public comments expressed support for the 
Norcal petition to require the country of origin marking of frozen 
imported produce to appear on the front panel of the packaging. These 
commenters presented data and arguments concerning the nature of 
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frozen produce and the manner of its storage and presentation for sale, 
contending mainly that the inherent coldness of frozen produce makes 
the packaging more cumbersome to handle than other food products. 
These commenters accordingly concluded that the ultimate purchaser 
is likely to examine the produce in haste, and is not likely to see country 
of origin marking which appears on the back or side panel of the packag- 
ing. 

Some respondents also expressed concern that frozen produce pack- 
aging tends to accumulate frost while being stored in refrigerators, 
such that the country of origin marking often becomes obscured in a 
way that is unique to frozen produce. In view of these factors, it was 
argued, country of origin marking which does not appear on the front of 
these frozen produce packages cannot be considered in a conspicuous 
place, and cannot meet the standard stated at 19 CFR 134.41(b) that 
marking must be easily found and read without strain. 

Commenters opposed to the Norcal petition tended to dismiss these 
contentions as unfounded. These commenters claimed that there was 
no reason to establish a different marking location for frozen produce 
packages as opposed to other imported articles. They did not see the 
temperature of the package as a fundamental obstacle to handling a fro- 
zen produce package and turning it over to find country of origin mark- 
ing. They assert that even the information appearing on the front panel 
probably cannot be read without picking up the package. 

The petitioners, as well as several subsequent commenters, sub- 
mitted for consideration samples of frozen produce packaging as evi- 
dence of common marking practices which were said to be short of the 
statutory standards for permanence, legibility, and conspicuousness. 
All the markings shown on the sample packages appear on the back 
panel. One major category of sample packages consisted of rectangular 
packages on which all the printed information, except the country of 
origin marking, is pre-printed. The country of origin instead is evi- 
dently stamped after the package is filled with frozen produce. The 
quality of this marking tends to be poor, and for the most part does not 
satisfy existing standards for permanence and legibility. The location is 
quite inconsistent between various packages in the same batch. Some- 
times the lettering is stamped over pre-printed information; sometimes 
it is sideways or crooked; and sometimes it is smudged. These 
stamped-on markings are insufficient under the current statutory cri- 
teria of 19 U.S.C. 1304, particularly as regards legibility, indelibility and 
permanence. 

Commenters opposed to the petition believe that these defects should 
be remedied by enforcement under the regulations of current standards 
governing legibility, permanence, indelibility and conspicuous place- 
ment, and that there is no compelling evidence that the current regula- 
tions are inadequate. 

Other sample packages submitted by the petitioners and other com- 
menters, while marked permanently and legibly under current stan- 
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dards (on the back panel), showed geographic markings or names which 
could create confusion or be misleading as to the country of origin of the 
frozen produce. Some such names or markings were part of the distrib- 
utors’ trademarks, while others used generic names for vegetable prod- 
ucts in potentially confusing ways. The petitioners and other 
commenters argue that the remedy for these potentially confusing or 
misleading markings is country of origin marking which appears uni- 
formly on the front panel of the package. They believe the ultimate pur- 
chaser is less likely to inspect frozen produce on its back panel to 
ascertain its country of origin when the front panel of the packaging 
indicates in print a reference to a locale in a country other than the 
country of origin. 

Commenters opposed to the petition do not believe that ultimate pur- 
chasers are deceived by such references. One opponent indicated that 
while in some cases marking on the front panel of the package may be 
needed, it is not generally necessary if the current regulations were 
enforced in all cases. One of the sample packages already has been the 
subject of corrective action and a ruling by Customs. See, HRL 735085 
(June 4, 1993) (Mixed frozen vegetables sold as “American Mixtures” 
required to have country of origin marking on front of package to be 
considered conspicuously marked; Customs indicated at that time, 
however, that marking on the back could be permissible in the absence 
of potentially confusing words or marks). 

In T.D. 94-5 (58 FR.68743, December 29, 1993), Customs issued a 
final interpretive ruling based on the comments described above which 
were received in response to the September 9, 1993, Federal Register 
notice. T.D. 94-5 stated that back panel marking was insufficient and 
front panel marking of country of origin was required in a specified type 
size and style designed to match the net weight or quantity marking of 
the product under the Food Labeling Regulations (21 CFR 101.105). In 
T.D. 94-5, Customs modified T.D. 91-48 by requiring that conspicuous 
marking within the meaning of T.D. 91-48, shall be limited to marking 
which complies with the additional specifications for type size and style 
set forth in T.D. 94-5. The effective date initially established for the 
decision in T.D. 94-5 was May 8, 1994, in order to allow importers time 
to modify their packaging. On March 29, 1994, however, Customs issued 
two Federal Register documents: one (59 FR 14458) suspending the 
compliance date of May 8, 1994, for parties adversely affected by the 
country of origin marking requirements specified in T.D. 94-5, and the 
other (59 FR 14579) giving notice of its intention to adopt a new com- 
pliance date of January 1, 1995, and soliciting comments on both the 
proposed compliance date and on the specifications regarding type size 
and style. 

In response to T.D. 94-5, however, an action was filed with the Court 
of International Trade on behalf of American Frozen Food Institute, 
Incorporated, and National Food Processors Association, which chal- 
lenged the Customs decision. In American Frozen Food Institute, Inc.; et 
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al. v. The United States, (Slip Op. 94-97), 18 CIT __, 855 FSupp. 388 
(CIT 1994), the CIT ruled that because Customs had chosen to promul- 
gate front panel marking in combination with other requirements 
needing APA [Administrative Procedure Act, 5 U.S.C. 553] rulemaking 
procedures, the entirety of T.D. 94-5 could not stand. The Court 
accepted the government’s position that to the extent the front panel 
marking portion of T.D. 94-5 was separable from the other portions of 
the ruling it constituted an interpretive ruling. However, the court 
found that the type size and style portion of the ruling functioned as a 
legislative ruling, as Customs had selected a narrow range of sizes and 
styles from a broad spectrum of type sizes and styles that could be con- 
sidered conspicuous. Accordingly, the Court found that the selection of 
type size and style requirements imposed additional requirements 
which were not promulgated as a regulation in accordance with APA 
rulemaking procedures. 

The court further concluded that because the full rulemaking process 
had not been followed, it would not rule on whether T.D. 94-5 was 
acceptable substantively. Since the court declared T.D. 94-5, in its 
entirety, null and void, there is no decision on the 1993 petitions of the 
domestic interested parties. On September 8, 1995, Customs received 
notice from Dean Foods Vegetable Company (Dean Foods) that it had 
purchased the assets of Norcal/Crosetti Foods, Incorporated. Dean 
Foods stated that, as Norcal/Crosetti’s successor in interest, it no longer 
supported the petition and it withdrew the comments submitted by 
Norcal/Crosetti Foods in response to Customs solicitation of comments. 
However, the petitions of Patterson Frozen Foods, Incorporated, and 


the International Brotherhood of Teamsters, on behalf of its Local 912, 
are still pending. 


PROPOSED RULEMAKING 


In view of the foregoing background, Customs is exercising its 
authority under 19 U.S.C. 1304(a)(1) to prescribe by regulation reason- 
able methods of marking and a conspicuous place on the article (or con- 
tainer) where the marking must appear on packages of frozen produce. 
As the foregoing history of the issue illustrates, the question of marking 
of frozen imported produce has been embroiled in eight years of proce- 
dural disputes and litigation. In an attempt to disentangle the issue 
from this history, to provide complete regulatory due process, and to 
facilitate a fresh examination of the substantive issues involved, Cus- 
toms chose to publish an advance notice of proposed rulemaking 
(ANPRM). 60 FR 6464 (1995). Customs published the ANPRM on Feb- 
ruary 2, 1995, and solicited comments with respect to the marking 
requirements for frozen imported produce. The comments received are 
summarized below. 

In addition, Customs has considered and drawn upon evidence and 
opinions in the record of this matter, including public comments 
received since the first ruling request and the various court opinions. 
These have been considered for whatever persuasive authority they 
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may have regardless of whether they were submitted in response to the 
ANPRM or, in the case of judicial opinions, are legally binding. 


Summary of Comments Received in Response to the ANPRM: 


A total of fifty comments were submitted in response to the February 
2, 1995, ANPRM. The commenters included a number of trade orga- 
nizations, companies in the business of manufacturing, processing, and 
distributing frozen produce, a non-profit organization, the Canadian 
government, members and officials of the International Brotherhood of 
Teamsters; the California Department of Justice, and a U.S. manufac- 
turer of semiconductors, personal computers, and communications 
products. In addition to general comments, Customs invited specific 
comments regarding several issues, many of which have been incorpo- 
rated into this document. 

In response to the issues that Customs raised in the ANPRM as to 
whether there are current abuses in the country of origin marking of 
imported packages of frozen produce, the commenters in favor of front 
panel marking claim that many importers, processors, and distributors 
of frozen produce neglect to mark packages of frozen imported produce 
at all. In support of this position, they submitted several samples of 
what they believe to be non-complying labels. Some commenters also 
indicated that the marking was not conspicuous because the marking 
was in an inconspicuous place, the type size was too small, or the ink 
was smeared. Commenters opposed to a proposed rulemaking contend 
that they are unaware of any abuses with respect to the country of ori- 
gin marking of frozen produce and believe that there is no need to pro- 
vide specific marking requirements for frozen produce. They stated 
that any problems with the country of origin marking of frozen produce 
can be addressed through a case-by-case basis rather than additional 
rulemaking. 

On the other hand, some of the commenters believe that the way fro- 
zen produce is displayed in the supermarket is sufficient reason to 
require special marking rules. The commenters in favor of front panel 
marking believe that because of the difference between the way canned 
produce and frozen produce are displayed in the supermarket, canned 
produce is easier for the consumer to pick up and inspect than frozen 
produce. Further, they contend that canned produce is displayed on a 
shelf at room temperature which makes it easy for the consumer to pick 
up and inspect the can. The cold conditions under which frozen produce 
must be maintained in the retail store make it less likely that consumers 
will examine the back or side panels of frozen produce packages prior to 
purchase. Moreover, these commenters submit that the consumer has a 
greater motivation to examine the back label of canned vegetables than 
of frozen produce. They maintain that the majority of frozen vegetables 
sold at retail are plain, blanched vegetables, without additives of any 
kind. 

These commenters further state that the ingredients of frozen pro- 
duce are generally named and pictured on the front panel of each pack- 
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age, there is almost never any added salt or sugar, and the consumer 
typically knows about the high nutritional content of vegetables and 
their ease of preparation. As a result, these commenters contend that 
the consumer typically has no particular need to examine the ingredi- 
ents list, the nutritional content or the cooking instructions as part of 
the process involved in making a decision of whether or not to purchase 
the frozen produce item. Canned produce, they say, by contrast with fro- 
zen produce, usually contains ingredients beyond the pure agricultural 
product; therefore, the buyer of canned produce has more incentive to 
examine the contents, nutritional statement and cooking instructions 
than the buyer of frozen produce. 

Commenters opposed to the requirement for front panel country of 
origin marking submit that there is no reason for frozen produce to be 
treated any differently than any other packaged food product. They 
argue that Customs has never imposed a general requirement that 
packaged goods bear country of origin marking on any specific panel or 
in any specific type size or type style. They submit that it would be arbi- 
trary and capricious for Customs to impose on frozen produce a differ- 
ent and more burdensome labeling requirement than that which is 
applied to all other food products and to all other packaged products 
that are subject to the marking requirements. 

These respondents dismiss the view that packages of frozen produce 
should be the subject of special regulatory attention because they are 
displayed in retail freezers and are “cold to the touch.” They maintain 
that there is no evidence to show that a frozen produce package is so cold 
as to prevent the purchaser from removing it from the freezer display, 
examining it, and carrying it to the check-out counter. Moreover, they 
state that consumers are accustomed to picking up frozen food packages 
to read the nutritional information contained on the rear and side panel 
of the product. They point out that in enacting its current regulations, 
the FDA recognizes that the information panel which can be located on 
the back or side panel of a package is a conspicuous location for ingredi- 
ent and nutrition information. Thus, these commenters believe that 
frozen produce should not be treated any differently for marking pur- 
poses than any other packaged food product. 

In response to the issue of whether Customs should prescribe, by reg- 
ulation, certain type size and style specifications for the country of ori- 
gin marking of frozen produce, commenters who were in favor of this 
proposed measure believe that the type size and style should vary 
depending upon the size of the package. One commenter suggested that 
the marking should be the same size and style as the net weight declara- 
tion. Another commenter suggested that Customs follow the specifica- 
tions set forth in the Federal Food Labeling Regulations (21 CFR Part 
101.1) for information appearing on the principal display panel for the 
country of origin marking of packages of frozen produce. 

The commenters opposed to the imposition of certain type size and 
style specifications maintained that additional regulations that would 
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increase the prominence of country of origin markings would impose 
undue burdens on importers and would almost certainly be inconsis- 
tent with the government’s interest in encouraging the consumption of 
vegetables and discouraging false health concerns. 

Moreover, the commenters opposed to requiring certain type size and 
style specifications for country of origin marking claim that there is a 
vast difference in the amount of space that would be occupied on a pack- 
age, depending upon whether one or ten countries are listed. They state 
that the question posed as to whether type size should vary with the size 
of the package emphasizes the impracticality of imposing industry- 
wide blanket regulations. These commenters believe that determina- 
tions of conspicuousness can and should be made on a case-by-case 
basis. 


Customs Analysis of the Regulatory Options: 


With regard to a basic issue raised in the ANPRM, that is, whether 
rulemaking is needed, Customs determined that not to proceed with a 
marking proposal would leave the country of origin marking situation 
no better than it was prior to Norcal I. Manufacturers of frozen produce 
would still be free to choose marking options that could make it difficult 
for the average consumer to learn the origin of the produce prior to pur- 
chase, contrary to clear Congressional intent in the law. The weight of 
information and opinion submitted in response to the ANPRM did not 
furnish any justification for denial of the Section 516 petition and ter- 
mination of the rulemaking process at this stage. 

In developing this proposed regulation, Customs weighed a number 
of alternatives, one of which, front panel marking, was selected as the 
most consistent with the statutory requirement for marking frozen 
produce in a conspicuous place. Customs believes that a front panel 
requirement would prevent many of the regulatory abuses brought to 
the attention of Customs and the CIT and illustrated by the label sam- 
ples submitted to Customs. 

Customs has concluded that, while it can continue on a case-by-case 
basis to correct the types of marking problems identified in the record of 
this issue, and will do so as necessary, nonetheless a more comprehen- 
sive solution is needed to assure proper marking of frozen produce for 
the reasons discussed below. As a result, Customs is proposing a blanket 
requirement that country of origin marking appear on the front panel 
of the package of frozen imported produce. This should afford a defini- 
tive solution to a problem which has been demonstrated to be extensive. 

Much of the frozen imported produce sold in the United States is 
packaged after importation. As such, the marking of the retail packages 
is not subject to physical supervision by Customs, but is performed 
under importers’ certifications for the marking of repacked articles 
tendered in accordance with 19 CFR 134.25. The administrative bur- 
den of enforcing the marking of such repacked articles on a case-by-case 
basis is an additional reason for establishing uniform specifications for 
the marking of frozen produce. Such specifications should reduce ambi- 








U.S. CUSTOMS SERVICE 21 


guity and interpretive questions, thus facilitating broad-based com- 
pliance by importers, packagers, and distributors. 

Customs has concluded that the nature of frozen produce and its typi- 
cal retail presentation makes marking on the back or side panel insuffi- 
cient; that there are numerous examples of insufficient and potentially 
misleading marking practices based on current marking which is typi- 
cally on the back panel; that marking appearing on the back panels of 
frozen produce packages is not easily found and is frequently obscured 
by competing text or graphics; and that consequently a uniform stan- 
dard for marking should be prescribed for frozen produce packages in 
order to assure proper marking under 19 U.S.C. 1304. 

In addition, in Customs judgment, a front panel marking require- 
ment actually represents economy in government regulatory activity in 
contrast to the available alternatives. By its very nature, the front panel 
is a “conspicuous place”. Consequently Customs, in the proposed regu- 
lation, has been able to minimize government-imposed requirements 
and leave the details of type size and label graphics to the manufacturer 
while reserving the right to proscribe abuses. Such regulatory simplic- 
ity is possible because there is little incentive or opportunity for the 
manufacturer to clutter up the front panel in a way that would obscure 
the marking and, in fact, there is a strong disincentive to do so. 

In contrast, by its very nature, the back panel is not a “conspicuous 
place”; it affords many opportunities to bury the origin marking in 
other information or graphic devices. In order to interpret back panel 
marking as marking in a “conspicuous place” within the meaning of the 
statute, Customs would have an obligation to inject itself into the 
micromanagement of label graphics in order to circumscribe the cur- 
rent abuses. (NOTE: The “back panel” routinely has been referred to in 
this discussion because it is the location typically chosen by the 
manufacturer for marking under current practice. While the side panel 
may contain, in some instances, less competing information and graph- 
ics than the back panel, Customs concludes that the side panel is even 
less likely than the back panel to receive careful scrutiny by the con- 
sumer except after purchase when it may be necessary to refer to it to 
find other information, such as cooking time.) 

Regulating country of origin marking on the back, or information, 
panel thus could involve a fairly detailed set of rules on type sizes and 
styles, background colors, margins, headers, etc. It could even involve a 
complex exercise in regulating label graphics comparable to the “Nutri- 
tion Facts” box prescribed by the Food and Drug Administration. While 
a number of commenters have objected to front panel marking, we have 
concluded that this alternative is less burdensome to industry than the 
Government injecting itself into the minutiae of label graphics on the 
back or information panel. Absent such Government controls on mark- 
ing on the back panel, we believe that the current situation where the 
marking tends to disappear in other text would not be remedied. 
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In this regard, Customs did carefully consider whether one or more 
regulatory options that would regulate marking of country of origin on 
other than the front panel would constitute compliance with the statute 
as well as a workable alternative to front panel marking. In an effort to 
elicit suggestions for such an alternative, the following question was 
included in the ANPRM: 


(5) Whether a specified location on another panel (e.g. the back 
panel) where the country of origin marking is demarcated by, for 
example, a box, a header, bold print, margins, a contrasting back- 
ground, or other graphic devices, would constitute a “conspicuous 
place” for purposes of the marking statute. 


This question was intended in part to explore the potential for a com- 
promise solution that would comply with the statute, correct existing 
marking problems, and be acceptable to the interested parties. Customs 
was interested in whether, for example, a “conspicuous place” on the 
back panel could be constructed by regulatory fiat in a manner analo- 
gous to the FDA-mandated “Nutrition Facts” box. Such a solution 
might eventuate from government design, industry-government agree- 
ment, or negotiated rulemaking in which Customs mediated between 
and among interested parties. However, no commenter came forward 
with such a solution. Also, while such an alternative would be a compro- 
mise position, it would have the disadvantage of involving Customs in 
developing a potentially elaborate set of guidelines for back panel 
marking, suitable for different styles and sizes of produce packages, 
thus injecting the government more deeply into labeling decisions. 

Consideration was also given to providing the manufacturer with a 
choice: (1) provide a simple and legible marking on the front panel or 
(2) submit to a more detailed set of guidelines for marking on the back 
panel as in the foregoing option. While this option would offer the regu- 
lated industry some flexibility, it was rejected in part because of its 
potential for confusing the ultimate purchaser who would not have a 
consistent place on the package to look for country of origin marking. 

In sum, based on the results of the ANPRM and other information 
available, Customs concludes that the back panel (as well as the side 
panel), with its manifold distractions and without qualifications or 
graphic highlighting, is not a “conspicuous place”. In contrast, the 
front panel, with its limited amount of clutter and its ready visibility, 
does constitute a conspicuous place. The front panel thus meets the 
statutory test of marking in a conspicuous place without elaborate 
conditions or regulations specifying, e.g., type size or other details of the 
marking. Country of origin marking on the front panel is presump- 
tively adequate so long as it is permanent, indelible and legible and the 
ultimate purchaser can see it without strain. 

In the interest of an open rulemaking process, Customs has the fol- 
lowing comments on a number of key issues highlighted by commenters 
opposed to front panel marking: 
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Importance and Prominence of Origin Marking Relative to the 
Nutritional Information: 


Commenters opposed to a front panel marking requirement argued 
that country of origin information is not as “important” as the nutri- 
tion and health information. Yet the latter, under current government 
regulations, may be relegated to the back panel. In the opinion of such 
commenters, if the back panel is conspicuous enough for the concededly 
important nutritional information, it ought to be sufficiently conspicu- 
ous for the origin marking. 

Such a comparison, in Customs’ view, contributes little to the analy- 
sis of whether front panel marking of produce is necessary to comply 
with the law and to produce the desired consumer recognition. A num- 
ber of items on the label, even discretionary information provided by 
the manufacturer such as preparation instructions and serving sugges- 
tions, may be considered “important”. 

However, the rationale behind the different mandatory label ele- 
ments such as net weight, brand name, product identity, nutrition facts, 
and country of origin are different. They do not necessarily lend them- 
selves to comparative valuation as to their relative “importance” and 
must be considered on their individual merits. The issue in each case is 
what placement enables the particular information to be effectively 
communicated to the consumer in a manner that carries out the 
intended statutory or regulatory purpose. 


1. The “Nutrition Facts” Box, Without Regard to Location, is 
Intrinsically More Visible than Current Origin Marking: 

The “Nutrition Facts” box, mandated by the Food and Drug Adminis- 
tration after extensive rulemaking procedures, is now one of the most 
visible things on any panel of a package of food. Its distinctive graphics, 
required by regulation, are as instantly recognizable to the American 
consumer today as major corporate logos and trademarks. It contains 
its own eye-catching headline “Nutrition Facts” and is graphically 
subdivided by three distinctive bold lines. It must be large enough to 
accommodate a significant amount of required information. Hence, the 
high visibility or “conspicuousness” of the Nutrition Facts Box derives 
from its relative size and its unique design characteristics, not from the 
panel on which it is located. The term “conspicuous” in the marking 
statute, however, refers only to the location of the marking. 

In contrast to the nutritional information, under current industry 
practice, the country of origin marking may consist of one or a few 
words such as “Mexico” or “Product of Mexico” placed without any 
attention-getting graphics in a place on the back panel where it is not 
particularly likely to be noticed. An example is for the country of origin 
to follow or to be merged with other geographical information, such as 
“PRODUCT FROM THE UNITED STATES AND MEXICO. PACK- 
AGED IN THE UNITED STATES”. Also, in the words of one of the 
petitioners in the Section 516 proceeding, the origin information is fre- 
quently submerged on the back panel in a “sea of cooking instructions.” 
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The CIT observed in Norcal I that most often the marking is lost among 
the various small typeface information contained on the back or side 
panel of the package. In sum, Customs is not persuaded by the compari- 
son of the relatively obscure placements accorded to country of origin 
marks in current practice to the very prominent government-man- 
dated presentation of the nutritional data. 


2. The “Nutrition Facts” Box May not Lead the Consumer’s Attention to 
the Origin Marking: 


While the availability of nutritional data may provide a consumer 
with a reason to consult the back or information panel of the package, 
this may not draw his attention to the origin marking. As indicated 
above, the “Nutrition Facts” box tends to dominate the panel on which 
it appears and the origin marking does not appear within the box or 
necessarily even in proximity to it. Furthermore, the origin marking 
may be relegated by design to an inconspicuous spot on the label. 

There also is a fundamental difference between the type of informa- 
tion imparted by the “Nutrition Facts” box and that imparted by the 
country of origin marking. The former identifies a number of charac- 
teristics that the product possesses which, in fact, it may share generi- 
cally with the same type of product from another manufacturer and/or 
with a different origin. As one commenter suggested, consumers tend to 
purchase frozen vegetables as a “commodity”. For common vegetables, 
the nutritional value of this commodity is often a known quantity to the 
experienced, health-conscious consumer. Furthermore, nutritional 
characteristics of frozen produce will not be likely to vary greatly from 
purchase to purchase, particularly if the consumer chooses brands con- 
sistently. This may diminish the attention paid by the consumer to the 
nutritional information once he is familiar with the produce and brand. 

In this regard, it is believed that consumers reserve their closest scru- 
tiny of the nutritional information for “suspect foods”, e.g., processed 
foods, foods known or suspected of containing high levels of fat, sodium, 
sugar, or additives. In contrast, frozen fruits and vegetables tend to be 
the “good guys” of the supermarket which require little scrutiny. In 
fact, in response to a petition filed by the American Frozen Food Insti- 
tute, the Food and Drug Administration recently has published a notice 
of proposed rulemaking that would permit the use of the term “healthy” 
to describe frozen vegetables based on arguments submitted by the 
industry that the nutrient profile for frozen vegetables is essentially the 
same as that for fresh vegetables. 61 FR 534 (February 12, 1996). The 
foregoing considerations may result in the fine print on the informa- 
tion panel of frozen produce packages, including both nutritional 
information and origin marking, receiving less attention while the con- 
sumer is in the store than in the case of other products, including 
canned produce. 
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3. Origin Marking Relates to the Identity of the Product and is 
Exclusively “Point of Sale” Information: 


Country of origin marking, in contrast to nutritional information, 
furnishes information that is specific to the product in the individual 
package that the consumer is examining. In fact, the origin information 
can be considered part of the “identity” of the product. Other informa- 
tion that describes, defines, or illustrates the identity of the product, 
such as the brand name or the vignette; the product name, e.g., cauli- 
flower; and the net weight are on the front panel where they can be 
instantly grasped by the consumer in making a purchasing decision. All 
of this information is “point of sale” information. It has little or no 
value (except perhaps in promoting brand loyalty) once the consumer 
leaves the store. In contrast, nutritional information has continuing 
educational value and may be consulted by the consumer at home, par- 
ticularly during food preparation (e.g., serving size). 

Since country of origin marking is point of sale information, if the 
consumer does not notice the information until he or she arrives at 
home, it then is too late to assist in the purchasing decision. The con- 
sumer cannot even adjust purchasing intentions based on experience 
for when he or she returns to the store for the next purchase. By then, 
the facts of country of origin may have shifted again even if the con- 
sumer chooses the same product with the same brand name. 

The foregoing factors, in conjunction with the factors cited by the 
CIT in Norcal I, relating to the environment in the frozen food aisle, 


may cause the country of origin marking of frozen imported produce 
not to be noticed prior to purchase. This is precisely the type of outcome 
that the section 1304 requirement that the marking be in a “conspicu- 
ous place” is designed to prevent. 


Health and Safety Implications of Front Panel Marking: 

A number of the commenters who opposed further rulemaking 
expressed concerns that requiring more conspicuous labeling of pro- 
duce would arouse false concerns about health and safety on the part of 
consumers. In their view, this could lead to decreased purchases and 
consumption of frozen produce with resulting negative impacts on the 
U.S. economy and even on the health of consumers. 

No information has been submitted to us and none suggests itself to 
us that would validate this concern. Customs believes that it is unlikely 
that a consumer will perceive an implied health warning in label 
information that is in no way identified as a warning. Consumers are 
presumably familiar with the health warning labels on tobacco prod- 
ucts and alcoholic beverages, which are clearly stated as such, as well as 
poison warnings. Further, it is unlikely that the consumer will conclude 
that information such as country of origin that does not appear in the 
“Nutrition Facts” box is intended to convey a health and safety advi- 
sory. We believe it would take a highly explicit warning to overcome the 
consumer’s belief in the presumptive healthfulness of frozen vegetables 
and fruits. 





26 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 32, AUGUST 7, 1996 


Moreover, we believe that the economic motivation that lies behind 
the marking statute is readily apparent to the informed consumer. 
Major trade developments and bilateral trade disputes and sanctions 
have received extensive publicity in the media and in public campaigns 
by trade associations, labor unions and others urging consumers to 
“Buy American”. Thus, we see little likelihood that the consumer will 
misunderstand the significance of the country of origin marking. While 
the consumer, once informed of the country of origin, may choose a 
domestic source product over a foreign source product or vice versa, we 
do not see evidence that overall consumption of frozen produce is likely 
to be affected by labeling rules. 


Impact of Front Panel Marking on Cost and Price: 


Finally, a number of commenters argued that more detailed labeling 
requirements would be costly to the manufacturers and that these costs 
would be passed on to the consumer. This would particularly be true, 
they state, if the product were sourced from many countries and if the 
sources were constantly shifting. Some of these broadly stated argu- 
ments seem aimed at the marking requirement itself, a statutory man- 
date that Customs has no choice but to enforce. Implicit in the marking 
statute is the effort and expense of adding information to a label that 
might not otherwise be incurred. There is no exemption in the statute, 
or in the Customs Regulations, for products sourced in a number of 
countries. 

On the other hand, it may be noted that frozen produce labels already 
frequently are characterized by colorful, sophisticated, and detailed 
graphics. These labels may include an array of totally discretionary and 
promotional information offered by the manufacturer such as recipes 
and advertisements for other products. Realistically evaluating the 
proposed rule in this context, we have not received convincing evidence 
that placing simple country of origin information in a different or addi- 
tional place on the label, if required after a reasonable period of time for 
industry to adjust, will adversely impact profit margins, be economi- 
cally injurious to the consumer, or have an inflationary impact. 

Further, as a practical matter, we have not received to date empirical 
evidence that sourcing from more than two or three countries is wide- 
spread as an industry practice. In fact, we are not aware that it is likely 
that more than a single source is typically involved in the case of a pack- 
age containing a single product (e.g., broccoli or cauliflower). 


Other Issues: 


1. Type Size and Style Requirements: 


T.D. 94-5 contained fairly detailed type size requirements applicable 
to its front panel marking requirement. Three different type sizes were 
specified for different size packages of produce. However, this proposed 
rule does not specify type sizes and styles, background colors or other 
graphic stipulations applicable to front panel marking. Customs 
believes that this is consistent with regulatory economy and minimum 
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regulatory burden to the industry. Moreover, Customs has concluded 
that the front panel marking requirement, subject to the other statu- 
tory criteria of legibility, indelibility, and permanence is sufficient to 
provide an adequate opportunity for the reasonably attentive con- 
sumer to notice the country of origin information at point of sale. Cus- 
toms reserves its right to take enforcement action in the event that label 


graphics on a package obscure or destroy the requisite legibility of the 
marking. 


2. Overstamped Markings and Other Illegible Markings: 


The plaintiffs in Norcal I and various commenters have alleged that 
packages of frozen produce contained stamped markings that are 
smeared or otherwise illegible. In a number of cases, packages are 
apparently ink stamped with the name of the country of origin after the 
packages have been filled with product. Frequently the result is a stamp 
that is smeared or all but wiped off due to condensation on the package. 
In other cases, the stamping is upside down vis-a-vis the print on the 
panel where the stamp appears, is turned sideways, or is placed over 
other text or graphics. All of these practices violate statutory standards. 

No change in the marking requirements is proposed to address these 
problems. Customs believes that current regulations and enforcement 
powers are adequate. The importer is responsible for compliance with 
the marking statute. Ifink markings, stick-on labels and other practices 
that importers use to avoid the cost or rigidity of preprinted labels do 
not hold up until the product reaches the ultimate consumer at the 


point of sale, then Customs reserves the right to take appropriate 
action, as prescribed by statute and regulations, including detention of 
the merchandise and imposition of marking duties. 


3. Implementation Period: 


Suggestions received in response to the ANPRM regarding the length 
of the period from the publication date of a final rule to the required 
implementation date ranged from 6 to 12 months from commenters 
favoring tightened marking rules to 17 months or more from comment- 
ers opposed to a new rulemaking on marking of country of origin. Com- 
mon sense as well as evidence in the record of this matter indicates to 
Customs that the incremental cost of relabeling to comply with new 
marking rules tends to have dropped dramatically by 18 months after 
the promulgation of new rules. Thus, Customs is proposing an 
18-month implementation period to allow for current stock of labels to 
be depleted prior to the effective date of any final rule. 


4. Consumer Surveys: 


Information submitted by commenters in response to the question in 
the ANPRM regarding determination of consumer behavior through 
surveys was divided and not conclusive. In general, there was opposi- 
tion, particularly by commenters opposed to rulemaking, to the govern- 
ment conducting surveys at taxpayers’ expense. In fact, Customs has 
conducted no survey and does not contemplate conducting a survey. 
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Commenters basing opinions on existing surveys reached different 
conclusions. Those favoring rulemaking argued that consumers were 
interested in country of origin information and tended to modify their 
behavior if such information were available. Some of the data relied on 
by these commenters concerned products other than produce, e.g., 
apparel. Opponents of rulemaking argued, among other things, that 
consumers had little interest in country of origin information. While 
some consumers may value country of origin information as enabling 
them to act on preferences they may have regarding imported versus 
domestic-source products, other consumers may be relatively indiffer- 
ent to the information. In either event, the marking statute is not 
designed solely for the individual benefit of the consumer, but serves a 
broader purpose. 


Opportunity for Public Comment: 

As the foregoing illustrates, several issues with respect to the rule- 
making procedure to promulgate country of origin marking regula- 
tions for frozen imported produce remain and public comments are 
once again being solicited prior to the issuance of a final rule. Sugges- 
tions received in response to the ANPRM on the length of the comment 
period for an NPRM ranged from 60 days to 120 days. Customs is herein 
providing its customary 60-day period. Since no commenter requested 
time in which to conduct a consumer survey, Customs believes the 
60-day period is adequate, particularly in view of the extensive opportu- 
nity to comment already afforded, and it is not expected that this period 
will be extended. In addition to comments received on this proposal, all 
relevant material previously submitted will be taken into account in 
deciding on a final rule. 

Pending a decision on whether a final rule will be promulgated, Cus- 
toms continues to deliberate on what requirements are proper in the 
case of multiple source countries and whether Customs should set forth 
a de minimis level of foreign content that would trigger the country of 
origin marking requirements. These issues are not within the scope of 
this proposed rulemaking. Customs will consider the possible need for 
rulemaking on these issues in the future. 

Since this administrative rulemaking process affects the decision to 
be made on the pending section 516 petition, the Customs Service has 
decided to delay issuance of a final decision on the section 516 petition 
until a final determination regarding the proposed regulations con- 


cerning the country of origin marking of packages of frozen produce 
contained in this document is made. 


DISCUSSION OF PROPOSED AMENDMENT 
Customs proposes to amend Part 134 of the Customs Regulations (19 
CFR Part 134) by adding a new paragraph (f) to section 134.43 to imple- 
ment the country of origin marking requirements for packages of fro- 
zen imported produce. Section 134.43 sets forth the methods of 
marking for specific articles, such as watches, clocks, timing apparatus, 
Native-American-style jewelry, and Native American-style arts and 
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crafts. Proposed paragraph (f) will contain two subparagraphs: para- 
graph (1) will define frozen produce which is subject to the marking 
requirement, and paragraph (2) will denote the method of marking that 
is deemed acceptable. 


PROPOSED EFFECTIVE DATE 

Customs recognizes that manufacturers, distributors, and packers of 
frozen imported produce will need to consider revisions in their current 
packaging which may be needed to comply with these proposed regula- 
tions. Thus, in order to minimize the impact of these new requirements, 
it is also proposed that the regulations, if adopted, not be effective until 
eighteen months from the date of the Federal Register Notice of Final 
Rulemaking. 


COMMENTS 

While Customs received a request for a public hearing on the issues 
involved in this rulemaking from one commenter, the great majority of 
the commenters did not favor a hearing. Under these circumstances, 
Customs does not believe that a hearing would significantly enhance 
the process of public participation in the rulemaking and does not plan 
to hold a hearing. However, before adopting this proposed regulation as 
a final rule, consideration will be given to any written comments that 
are timely submitted in connection with this notice. Comments are 
requested on both the substance of these proposals and the proposed 
effective date, if the proposals are adopted. Members of the public sub- 
mitting comments based on current labeling practices are requested, 
where possible, to submit sample labels illustrating the alleged prac- 
tices. The submission of duplicate sets of labels will expedite evaluation 
of the comments and will be appreciated by the Customs Service. 

Comments submitted will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), section 1.4, 
Treasury Regulations (31 CFR 1.4), and section 103.11(b), Customs 
Regulations (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations Branch, Office of 
Regulations and Rulings, U.S. Customs Service, 1099 14th Street, N.W,, 
Suite 4000, Washington, D.C. 


INAPPLICABILITY OF THE REGULATORY FLEXIBILITY ACT, AND 
EXECUTIVE ORDER 12866 

For the reasons set forth in the preamble, pursuant to the provisions 
of the Regulatory Flexibility Act (5 U.S.C. 601, et seq.), it is certified that 
the amendment, if adopted, will not have a significant economic impact 
on a substantial number of small entities. Accordingly, it is not subject 
to the regulatory analysis or other requirements of 5 U.S.C. 603 and 604. 
Further, this proposed amendment does not meet the criteria for a “sig- 
nificant regulatory action” as specified in E.O. 12866. 


LIST OF SUBJECTS IN 19 CFR Part 134 


Country of origin, Customs duties and inspection, Imports, Labeling, 
Marking, Packaging and containers. 
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PROPOSED AMENDMENTS 
It is proposed to amend part 134, Customs Regulations (19 CFR Part 
134), as set forth below: 
PART 184—COUNTRY OF ORIGIN MARKING 
1. The authority citation for Part 134 continues to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States), 1304, 1624. 


2. In section 134.43, it is proposed to add a new paragraph (f) to read 
as follows: 


§ 134.43 Methods of marking specific articles. 
* * * 


(f) Frozen Produce—(1) Definition. Frozen produce means frozen 
vegetables or mixtures of frozen vegetables provided for in Chapter 7, 
Harmonized Tariff Schedule of the United States (HTSUS), or frozen 
fruits or mixtures of frozen fruits provided for in Chapter 8, HTSUS. 

(2) Method of Marking. (i) Unless otherwise excepted pursuant to 19 
U.S.C. 1304(a)(3) and subpart D of this part, frozen produce must be 
marked with the country of origin of the produce on the front panel of 
its package for retail sale. The front panel is the part of a package that is 
most likely to be displayed, presented, shown, or examined by the ulti- 
mate purchaser under customary conditions of display for retail sale. 

(ii) The country of origin marking on the frozen produce required by 
paragraph (f)(2)(i) of this section must appear in permanent, indelible 
and legible print or type so that the consumer can easily read it without 
strain. Condensed or compressed typefaces or arrangements shall not 
be used. 

MICHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: July 9, 1996. 
JAMES E. JOHNSON, 
Assistant Secretary of the Treasury. 
(ENFORCEMENT) 


{Published in the Federal Register, July 23, 1996 (61 FR 38119)] 
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OPINION AND JUDGMENT ORDER 


DiCarLo, Chief Judge: Plaintiff, Haggar Apparel Company challenges 
the denial of protests filed pursuant to section 515 of the Tariff Act of 
1930, 19 U.S.C. § 1515 (1988). Haggar contends the United States Cus- 
toms Service erroneously denied a duty allowance for fabric components 
manufactured in the United States and shipped to Mexico for assembly 
into men’s pants. Jurisdiction is proper under 28 U.S.C. § 1581(a) 
(1988). The court finds the merchandise in question is entitled to a duty 
allowance. 


BACKGROUND 


The imported merchandise consists of men’s pants assembled in Mex- 
ico from components manufactured in the United States. (Stip. Facts 11 
9, 43.) Haggar markets these pants under the “Presstige” name. The 
most important performance characteristics of Presstige pants are 
crease retention and seam and surface flatness; the pants are “wash and 
wear” garments. (Tr. at 11-12, 40; Stip. Facts 17 18-19.) 

Haggar achieves its performance requirements by using a “pre- 
cured,” “post-cured,” or pure synthetic fabric. (Stip. Facts 18.) Curing 
involves the application of heat to fabric treated with resin. Under the 
pre-cured method, resin and heat are both applied at the textile mill; 
Haggar purchases the fabric, cuts it to shape, assembles the compo- 
nents, and presses the completed garment. (Stip. Facts 1 20; Tr. at 12.) 
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Under the post-cured approach, Haggar purchases resin-treated fabric 
from the mill, cuts, assembles, and presses the garment, and bakes it ina 
curing oven. Jd. Both the pre-cured and post-cured methods use fabric of 
a cotton-synthetic blend, which is typically sixty percent cotton and 
forty percent polyester. (Stip. Facts 19; Tr. at 12.) Presstige pants made 
from a pure synthetic fabric require pressing, but do not require resin 
treatment or baking. (Tr. at 43.) 

All methods for producing Presstige pants involve the same assembly 
and pressing process. Id. at 13. The only difference occurs after press- 
ing. Id. In the post-cured method, the pants are loaded on an oven con- 
veyer, baked, and unloaded from the conveyer. Improper pressing of the 
garment prior to the baking process will result in the product being sold 
as a “second,” as proper pressing is essential to crease retention and sur- 
face flatness. (Stip. Facts {1 41.) In addition, a crease defect cannot be 
reversed after oven-baking. Id. 

The garments at issue are Model 245 Presstige pants imported by 
Haggar in 1988 and 1989. (Stip. Facts 1 36; Haggar’s Customs Protest at 
3-4.) These pants were made from fabric style 2010, which is a post- 
cured fabric comprised of sixty percent combed cotton and forty percent 
fortrel polyester. (Stip. Facts 1 39.) The fabric and other components, 
such as buttons, thread, zippers, and trim items, were manufactured in 
the United States. Jd. 11 47-50. Haggar cut the resin-treated fabric to 
shape, and exported the fabric and remaining components to Mexico, 
where they were assembled into pants by Haggar’s wholly owned sub- 
sidiary, Haggarmex. Id. 11 9, 43-52. Following assembly, pressing, and 
baking, Haggar attached hangtags and tickets to the pants and pack- 
aged and shipped them to the United States. (Id. 1 52; Tr. at 153-154.) 

Upon importation, Haggar sought a duty allowance for pre-1989 
entries under item 807.00 of the Tariff Schedule of the United States 
[hereinafter “TSUS”], and for the remaining entries under subheading 
9802.00.80 of the Harmonized Tariff Schedule of the United States 
[hereinafter “HTSUS”]. Item 807.00, Subpart B, Part I, Schedule 8, 
TSUS (1987); Subheading 9802.00.80, Chapter 98, Section XXII, 
HTSUS (1987) (implemented into law on Jan. 1, 1989, pursuant to 19 
U.S.C. § 3004 (1988)). Customs denied a duty allowance for the post- 
cured, cut-to-shape fabric components, but granted the duty allowance 
for all other components produced in the United States. For the post- 
cured fabric Customs assessed duties at the rate of 16.5 percent ad valo- 
rem under TSUS item 381.62.40, and 17.7 percent ad valorem under 
HTSUS subheading 6203.42.40. (Stip. Facts 1 11.) 


DISCUSSION 


Customs is entitled to a presumption of correctness as to its factual 
determinations. See 28 U.S.C. § 2639(a)(1) (1988) (presumption); see 
also Goodman Mfg., Inc. v. United States, 69 F.3d 505, 508 (Fed. Cir. 
1995) (limiting presumption to factual determinations). Plaintiff bears 
the burden of proving that Customs’ determination is incorrect. 28 
U.S.C. § 2639(a)(1). 
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Item 807.00(c) of the TSUS affords domestic goods exported for pur- 
poses of assembly a partial duty allowance upon re-entry into the United 
States. To qualify under item 807.00(c), fabricated components of the 
United States assembled abroad must not be advanced in value abroad 
outside of assembly and operations incidental to the assembly process. 
Item 807.00(c), TSUS. Item 807.00 provides: 


807.00 Articles assembled abroad in whole or in part of fabri- 
cated components, the product of the United States, 
which (a) were exported in condition ready for assembly 
without further fabrication, (b) have not lost their physi- 
cal identity in such articles by change in form, shape, or 
otherwise, and (c) have not been advanced in value or 
improved in condition abroad except by being assembled 
and except by operations incidental to the assembly pro- 
cess such as cleaning, lubricating, and painting. 


Item 807.00, TSUS. Pursuant to item 807.00, Customs assesses a duty 
upon eligible merchandise based “upon the full value of the imported 
article, less the cost or value of such products of the United States.” Jd. 
The HTSUS provides an identical exemption under Subheading 
9802.00.80. 

The parties do not challenge that the imported merchandise was 
advanced in value or improved in condition abroad. Further, they agree 
that the articles were exported in condition ready for assembly without 
further fabrication and that the articles have not lost their physical 
identity. (Stip. Facts 11 44-45.) Therefore in determining whether the 
components qualify for an item 807.00 trade allowance, the dispositive 
issue is whether ovenbaking is an operation incidental to assembly. To 
answer this question, the court turns to the Federal Circuit’s decision in 
United States v. Mast Industries, Inc., 668 F.2d 501 (C.C.PA. 1981). 


I. The Mast Factors: 


To determine whether button-holing and pocket-slitting operations 
were incidental to assembly of women’s pants, the court in United 
States v. Mast examined the following factors: 


(1) Whether the cost of the operation relative to the cost of the 
affected component and the time required by the operation relative 
to the time required for assembly of the whole article were such that 
the operation may be considered “minor.” 

(2) Whether the operations in question were necessary to the 
assembly process * * *. 

(3) Whether the operations were so related to assembly that they 
were logically performed during assembly. 


Mast, 668 F.2d at 506. The Mast court also indicated a fourth consider- 
ation: “whether economic or other practical considerations dictate that 
the operations be performed concurrently with assembly.” Jd. at n.7. 
These factors are not exhaustive, and all factors may not be relevant in 
each case. General Motors Corp. v. United States, 976 F2d 716, 719-20 
(Fed. Cir. 1992). Nonetheless, the most basic question—whether such 





86 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 32, AUGUST 7, 1996 


operations are of a minor nature incidental to the assembly pro- 
cess—remains the focus of the court’s inquiry. 


(A) Cost Comparisons: 


The first prong of the Mast comparisons examines whether the chal- 
lenged operation constitutes a significant proportion of the total assem- 
bly process. To make this determination, the court must first define the 
scope of the challenged operation, because in making the cost deter- 
mination, the court must weigh the expense and time costs of the chal- 
lenged operation against the cost of assembly. According to plaintiff, the 
court should compare only ovenbaking against total assembly costs. 
(Haggar’s Post Trial Br. at 1-2.) 

Defendant argues the court must compare all non-assembly costs 
against only pure assembly expenses. (Def.’s Post Trial Br. at 2-3.) To 
accomplish this task, defendant first contends that operations included 
on the assembly side of the Mast comparisons are solely those operations 
which encompass the joinder of two solids. Id. at 16 & n.10. Defendant 
argues that, at a minimum, the court must exclude all non-joinder 
operations, including minor chopping and trimming operations, from 
the assembly side of the Mast comparisons. Id. at 16-17. 

Second, defendant contends the court must combine all non-joinder 
operations which were excluded from the assembly side of the Mast com- 
parisons for comparison against pure assembly costs in order to ascer- 
tain whether the challenged operations were more than minor 
improvements, and therefore, not incidental to assembly. Jd. According 
to defendant, failing to combine all non-joinder costs for comparison 
against pure assembly costs would result in a piecemeal analysis that 
would undermine “item 807.00 by allowing major and significant opera- 
tions to be broken down to [a] point where each step could be called 
minor.” Jd. at 17 (quoting General Motors, 976 F.2d at 720). Defendant 
contends this court in Surgikos, Inc. v. United States, 12 Ct. Int’] Trade 
242, 245 (1988) similarly combined all non-assembly operations for 
comparison against pure assembly operations in determining whether 
the challenged operations were minor and, therefore, incidental to 
assembly. Jd. at 17-18. 

The court disagrees with defendant’s readings of General Motors and 
Surgikos. Neither decision demands that all non-joinder operations 
must be combined for comparison against only pure assembly functions. 
The Federal Circuit in General Motors disagreed with the lower court’s 
“piecemeal analysis” because the lower court improperly sought to sep- 
arate the various components of a single process—coating operations 
during automobile assembly—that should have been considered 
together. 976 F.2d at 720. The Federal Circuit determined that isolating 
the various components of the coating operation for an item 807.00 
allowance would have allowed importers to argue that each component 
of the challenged operation was minor, even though the operation as a 
whole was a significant process, and therefore not incidental to assem- 
bly. Id. General Motors, however, did not mandate combining all “non- 
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joinder” functions with the coating operations when comparing expense 
and time costs against the cost of the affected components, and the dura- 
tion of assembly, as defendant now urges. If this were the case, the Fed- 
eral Circuit would have also grouped the other non-joinder processes 
including water testing, detail work, inspections, wheel alignment, and 
final drive tests with the coating operations in its Mast calculations. See 
id. at 717-18 (listing non-assembly operations). 

Surgikos also fails to support defendant’s position. Surgikos con- 
cerned the assembly of surgical sheets assembled in Mexico. Although 
the court in Surgikos did weigh the only two non-assembly opera- 
tions—fenestration (creating a rectangular opening in the sheet) and 
finish folding (functional folding to maintain antiseptic condi- 
tions)—against the pure joinder operations, Customs had challenged 
both fenestration and finish folding as nonincidental to assembly; the 
joinder of the surgical sheets was the only remaining operation. 12 Ct. 
Int’! Trade 243-44. Customs, by challenging a// non-assembly opera- 
tions as not being incidental to assembly, necessarily mandated that the 
court compare all non-assembly operations against pure assembly. The 
issue of whether all nonassembly operations must be weighed against 
pure assembly, however, was not before the court. The court therefore 
does not read Surgikos as broadly as defendant urges. 

The court finds that the minor chopping, handling and trimming 
operations are not merely incidental to assembly, but are so integral to 
the process as to merge with it. (See Court’s Findings, Tr. at 511) (noting 
that such processes are related to assembly and may also be part of 
assembly); see also General Instrument Corp. v. United States, 499 F.2d 
1318, 1319-21 (C.C.PA. 1974) (finding spooling, shaping & machine 
pressing, cement coating, cutting, stripping, and weaving of magnet and 
lead wire exported from the United States to Taiwan where wire was 
wound into coils and cable harnesses as constituting assembly for pur- 
poses of item 807.00). These minor operations include placing a notch 
into the zipper to facilitate the next assembly step, minor trimming of 
loose threads, simultaneous sewing and cutting of the fly lining, the cut- 
ting apart of bands (fabric belt encircling waist) & separation of exces- 
sive band lining, the sorting and placing of belt loop components 
together on a crimping machine to bond the components together, as 
well as certain supply and handling operations and various manipula- 
tions of the fabric so as to make further assembly more efficient. (Tr. at 
128-40.) The court, therefore, rejects defendant’s interpretation of 
assembly as purely the joinder of two components as overly restrictive. 

The question remains whether pressing is part of the challenged 
operation compared against assembly. Haggar contends that the chal- 
lenged operation consists solely of ovenbaking. (Haggar’s Post Trial Br. 
at 1-2; Haggar’s Post Trial Reply Br. at 9.) According to Haggar, press- 
ing could not be part of the challenged operation because Customs has 
considered pressing by itself to be minor and incidental to assembly 
under item 807.00. Id. at 11. However, pressing is necessary to further 
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the curing process. (See Stip. Facts {| 42) (“the post-curing process used 
on the [pants in issue] was achieved by pressing and ovenbaking.”) 
Although in a strict sense, pressing is not part of curing, as the actual 
heat-induced transformation of the fabric is performed during oven- 
baking, pressing is integrally related to Haggar’s purpose in conducting 
the curing process, namely to develop crease retention and greater sur- 
face and seam flatness in its garments. (Stip. Facts 1 19; Tr. at 44.) 

This decision is consistent with the decision of the Federal Circuit in 
General Motors. In General Motors, the Federal Circuit rejected the 
lower court’s delineation of the challenged painting operation as too 
narrow, finding “that all coating operations performed upon the dis- 
puted components * * * must be considered in conjunction with topcoat 
painting operations to determine if coating operations, collectively, are 
minor incidents to assembly.” 976 F.2d at 720. 

The pressing operation, like the coating operations in General 
Motors, did not interfere with item 807.00’s prescriptions when per- 
formed in isolation. However, when performed prior to ovenbaking, 
pressing does more than simply impart a temporary smoothness to the 
fabric. It begins the curing process which, once started, imparts perma- 
nent new characteristics to the pants. Thus, the entire curing operation 
in this case is analogous to the entire finish painting operation in Gen- 
eral Motors; the court must consider ovenbaking in conjunction with 
pressing when applying the Mast test. 

Application of the first Mast factor involves comparing (1) the cost of 
the curing operation relative to the cost of the post-cured fabric compo- 
nent, including, pursuant to General Motors, the comparison of Hag- 
gar’s investment in the curing operation versus its investment in the 
assembly process; and (2) the time required for curing, relative to the 
time required for assembly. General Motors, 976 F.2d at 719-21. 


(i) Cost Comparisons of Curing Relative to the Cost of the Affected 
Components, and to the Cost of the Assembly Process: 

Dividing the cost of pressing and baking ($0.0529) by the cost of the 
fabric components ($3.08) indicates the curing operation constitutes 
1.72 percent of the component cost.! (Joint Stip. at 2-3.) Further, 
comparing the cost of curing (again pressing and ovenbaking, $0.0529) 
against the total operation cost ($0.500) constitutes 10.6 percent. Id. 
The court does not find either figure significant. See Mast, 668 F.2d at 
506 (finding 15% minor [$0.003 of $0.020 in percentage terms)). 


(ii) Capital Investment Comparisons: 


The court in General Motors also found a capital investment deter- 
mination relevant to the cost analysis. 976 F.2d at 721. Defendant 
argues that proper analysis under this factor requires the use of replace- 


1 The parties stipulated that overhead costs of “factory supplies, pressing expense, H & O repair, H & O repair parts, 
porters, office security guard, boiler maintenance, cook, legal, doctor, severance pay, unemployment, insurance (unem- 
ployment and insurance are two separate parts), dues and subscription, telephone, employee benefits, other profes- 
sional fees, office supplies, janitor supplies, travel, auto expense[s]}, advertising and building maintenance cannot be 
allocated to the pants at issue,” or to a division of assembly versus nonassembly costs. (Parties’ Stip., Tr. at 535.) The 
court therefore makes Mast cost comparisons exclusive of overhead. 
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ment costs, as supplied by the parties in their cost stipulations. (Def.’s 
Post Trial Br. at 21, 39.) According to defendant, if the court instead 
were to use depreciated costs, the qualification for a duty allowance 
would vary by the year the merchandise in question would be imported, 
or by the age of the equipment used on the imported merchandise. Jd. at 
21. Thus similarly-positioned importers might receive disparate treat- 
ment for the same operation. 

Plaintiff argues depreciation costs are proper. (Haggar’s Post Trial 
Reply Br. at 19, 20.) Plaintiff argues Customs’ practice has been to per- 
mit depreciation of the machinery, as in accordance with generally 
accepted accounting procedures. (Haggar’s Post Trial Br. at 10.) Accord- 
ing to plaintiff, the investment cost of the ovens was zero, as the ovens 
were 25 years old and fully depreciated when they were transferred to 
Mexico. Jd. Permitting depreciation, the only remaining equipment for 
comparison would be the pressing equipment ($430,000), which would 
constitute 50 percent of assembly capital costs ($857,724). (Joint Stip. at 
4) (total capital costs minus pressing & ovenbaking). If the court did not 
permit the depreciation of the oven to zero, the capital investment of the 
curing equipment would be $522,808, or 61 percent of the assembly cap- 
ital costs. Jd. The court cannot consider either of these figures as minor 


and finds that these factors weigh against granting a duty allowance 
under item 807.00. 


(iii) Time Comparisons: 
The Federal Circuit in General Motors found “where operations * * * 


involve significantly automated or non-labor processes (such as baking), 
this factor provides little guidance on whether operations are of a ‘minor 
nature.’” 976 F.2d at 720 (emphasis added). Ovenbaking is an automatic 
process which accounts for nearly one-third of the total operation time. 
(Revised Joint Stip. at 1) (dividing 15 minutes ovenbaking time by 42 
minutes for total operation). The court, pursuant to General Motors, 
does not address this test here. 


(B) Necessity and Logical Relatedness to Assembly: 


Mast factors 2 and 3 examine respectively whether the challenged 
operations were so related to assembly that they were necessary to the 
assembly process, and whether the challenged operations were so 
related to assembly as to be performed during assembly. Mast, 668 F.2d 
at 506. 

The parties have stipulated that “[t]he effect of ovenbaking is to 
create crease retention and greater surface and seam flatness in the gar- 
ment, and prevent wrinkling.” (Stip. Facts 1 55.) These features are 
unrelated to assembly. The parties in fact have agreed that assembly 
occurs without the initiation of the curing process—pressing—-so it fol- 
lows the entire curing operation would be similarly unnecessary. (Stip. 
Facts 1 38.) The court finds that ovenbaking and pressing are not neces- 


sary, nor related to assembly. (Court’s Findings, Tr. at 455, 503, 
505-506.) 
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(C) Economic & Other Practical Considerations: 


The fourth Mast factor examines whether economic and practical 
considerations dictate that the challenged operations be performed con- 
currently with assembly. 668 F.2d at 506 n.7. 

Defendant argues that plaintiff cannot present any considerations 
requiring that curing be conducted concurrently with assembly, because 
curing does not begin until after assembly is completed. (Def.’s Post 
Trial Br. at 41-42.) According to defendant, Mast and its progeny dem- 
onstrate that “concurrently” with assembly only extends to actual 
joinder. Id. at 16 n.10, 41-42. 

The court does not agree with defendant’s narrow interpretation of 
“concurrently.” This restrictive interpretation would, in effect, require 
a showing that ovenbaking must be done during assembly because it is 
necessary to further assembly. However, this inquiry is already accom- 
plished by the necessity requirement in Mast. The legislative history of 
item 807.00 demonstrates clear Congressional intent to permit duty- 
free treatment of a component manufactured in the United States if 
subjected to an operation “of a minor nature incidental to the assembly 
process, whether done before, during or after assembly.” Tariff Sched- 
ules Technical Amendments Act of 1965, H.R. Rep. No. 342, 89th Cong., 
1st Sess. 49 (1965). 

The parties agree that, if the pants were packed and shipped to the 
United States immediately after assembly, but before curing, Haggar 
would incur additional costs for repacking and reshipping to the dis- 
tribution centers. (Parties’ Stip., Tr. at 545.) Moreover, an additional 
work shift would have to be added to complete the ovenbaking and 
pressing at higher labor costs. Id. at 547. Mr. Ernie Ramirez, Interna- 
tional Accounting Manager for Haggar, also testified that “throughput” 
time (total time from when the garment is cut to when it is received by 
the customer) would be increased by 3-4 days, and separating ovenbak- 
ing from assembly would result in higher transportation costs, 
increased production times, the need for additional facility investment, 
higher handling costs, and additional overhead expenses. (Tr. at 347, 
399-402.) Finally, Mr. Frank Bracken, President of Haggar Apparel Co., 
testified that post-curing immediately after assembly was necessary 
because there was a risk with post-cured fabric that permanent creases 
and wrinkles would occur during shipping, and render the product “use- 
less.” (Tr. at 39, 49-50.) Although the curing operation does not pre- 
clude assembly from occurring, the court finds the curing of the fabric 
would logically occur at this time to minimize damages and economic 
costs. The court holds that economics and practicality dictate that Hag- 
gar cure its merchandise concurrent with assembly. 

The court finds the costs of the curing operation are insignificant as a 
percentage of the fabricated components and of the entire operation. 
Moreover, strong economic and practical considerations dictate that 
curing be performed concurrently with assembly. After balancing the 
relevant factors, the court finds that the curing operation is “incidental 
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to the assembly process” within the meaning of item 807.00, TSUS, and 
subheading 9802.00.80, HTSUS. 


Il. Advancement in Value: 


Defendant argues that, even if the Mast analysis results in a finding 
that the operation is minor, additional inquiry is necessary to determine 
whether the imported article has undergone a prohibitory advancement 
in value. (Def.’s Post Trial Br. at 23-26.) Therefore, according to defen- 
dant, the court should consider the importance to Haggar of the crease 
retention and the greater surface and seam flatness as an additional fac- 
tor. Id. 

Defendant’s arguments are meritless. Item 807.00 provides that a 
duty allowance is permissible so long as the merchandise in dispute has 
not been advanced in value “except by operations incidental to the 
assembly process.” Item 807.00(c), TSUS. Item 807.00 does not prohibit 
an advancement in value, therefore, so long as the operation in question 
is incidental to assembly. 


III. 19 C.ER. Section 10.16: 


Defendant contends 19 C.FR. § 10.16 (1988) governs the application 
of item 807.00. Subsection 10.16(c) provides: 


Any significant process, operation, or treatment other than assem- 
bly whose primary purpose is the fabrication, completion, physical 
or chemical improvement of a component, or which is not related to 
the assembly process, whether or not it effects a substantial trans- 
formation of the article, shall not be regarded as incidental to the 


assembly and shall preclude the application of the exemption to 
such article. 


19 C.FR. 10.16(c) (1988) (1989 version identical). 

The court disagrees. Subsection 10.16(c) conflicts with the plain lan- 
guage of item 807.00. Item 807.00 does not prohibit operations which 
merely impart new characteristics to the article being assembled as the 
regulation provides, but in fact permits a duty allowance for such 
improvements to the articles so long as the operation imparting those 
characteristics was incidental to assembly. Moreover, the Federal Cir- 
cuit has strongly qualified 19 C.FR. § 10.16, see Chrysler Corp. v. United 
States, 1996 WL 132263 at *2 (Fed. Cir. 1992) (finding the cost compari- 
sons in General Motors “determinative” over 19 C.F-R. § 10.16), or has 
ignored the regulation altogether, see Mast, 668 F.2d at 506 (developing 
factors); General Motors, 976 F. 2d at 718 (citing, but not applying regu- 
lation); United States v. Oxford Industries, Inc., 668 F.2d 507 (C.C.PA. 
1981) (applying Mast factors only). Indeed, defendant has recognized 
pursuant to the court’s questioning that these decisions have cast con- 
siderable doubt on the regulation’s validity. (Def.’s Suppl. Br. at 1-2.) 

Finally, although defendant argues that Customs is entitled to defer- 
ence pursuant to Chevron, U.S.A., Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837, 842-844 (1984), the recent decisions in Crys- 
tal Clear Industries v. United States, 44 F.3d 1001 (Fed. Cir. 1995), and 
Anval Nyby Powder AB v. United States, Slip Op. 96-80 (Ct. Int’] Trade 
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May 21, 1996) may have put defendant’s assertion into question. See 
Crystal Clear, 44 F.3d at 1003 (declining to apply Chevron deference to 
Customs in routine classification decisions); see also Anval Nyby Powder 
AB, Slip Op. 96-80 at 12-13 (finding “court’s statutory obligation to find 
the correct result limits the court’s ability to give special Chevron defer- 
ence” to Customs’ statutory constructions.) The court finds the Federal 
Circuit’s test in General Motors as determinative. 


CONCLUSION 


The court in applying the Mast factors finds that the curing operation 
performed on Haggar’s Model 245 Presstige men’s pants, fabric style 
2010, was a minor operation incidental to the assembly process under 
item 807.00, TSUS and subheading 9802.00.80, HTSUS. Customs is 
ordered to allow a duty allowance for the components in issue. 
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OPINION 
TSOUCALAS, Judge: Pursuant to Rule 68! of this Court, plaintiff, Over- 
seas Trade Corporation (“Overseas”), has filed for an award for costs, 


attorneys’ fees and expenses under the Equal Access to Justice Act (the 
“EAJA”), 28 U.S.C. § 2412 (1994), together with interest pursuant to 26 


1 Rule 68(a) of the Court Rules provides that the “court may award attorney’s fees and expenses where authorized by 
law.” 





44 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 32, AUGUST 7, 1996 


U.S.C. § 6621 (1994). For convenience, because similar issues of law and 
fact are involved, plaintiff's application includes the combined costs and 
expenses incurred in Consolidated Court Nos. 91-02-00154, 
92-0400283 and 92-06-00424. 


BACKGROUND 


On May 138, 1985, the United States Department of Commerce, 
International Trade Administration (“Commerce”) was petitioned by 
the Municipal Castings Fair Trade Council (“MCFTC”), a trade associa- 
tion representing domestic producers of iron construction castings 
(“castings”), and fifteen individually-named members of the association 
to investigate imports of certain iron construction castings from the 
People’s Republic of China (“PRC”). Petitioners believed that imports 
of castings from the PRC are being, or are likely to be, sold in the United 
States at less than fair value (“LTFV”) and are materially injuring the 
United States castings industry or threatening it with material injury. 
Finding the petition sufficient, Commerce conducted an antidumping 
investigation of exports of PRC castings during the period December 1, 
1984 through May 31, 1985. The final determination reached in the 
LTFV investigation was published in Certain Iron Construction Cast- 
ings From the People’s Republic of China; Final Determination of Sales 
at Less Than Fair Value (“LTFV Investigation Results”), 51 Fed. Reg. 
9,483 (March 19, 1986). The LTFV Investigation Results established a 
dumping margin of 11.66% ad valorem for all PRC producers, manufac- 
turers and exporters. Id. at 9,485. After Commerce made its dumping 
finding and the International Trade Commission issued a final affirma- 
tive determination of threat of material injury, Commerce issued an 
antidumping duty order on iron construction castings from the PRC. 
Antidumping Duty Order; Iron Construction Castings From the People’s 
Republic of China (the PRC), 51 Fed. Reg. 17,222 (May 9, 1986). 

No administrative review of the imported PRC castings was 
requested for the first review period—October 28, 1985 through April 
30, 1987. However, reviews were sought and conducted for the second 
and third periods of review—May 1, 1987 through April 30, 1988 and 
May 1, 1988 through April 30, 1989. In a consolidated determination, 
Commerce preliminarily established dumping margins for all unnamed 
branches of the PRC corporations reviewed of 47.54% for the 1987-88 
review period and 97.57% for the 1988-89 period. These margins were 
calculated utilizing best information available (“BIA”). Iron Construc- 
tion Castings From the People’s Republic of China; Preliminary Results 
of Antidumping Duty Administrative Review (“Preliminary Results”), 
55 Fed. Reg. 22,939 (June 5, 1990). Subsequently, a final determination 
was published in Iron Construction Castings From the People’s Republic 
of China; Final Results of Antidumping Duty Administrative Review 
(“Final Results”), 56 Fed. Reg. 2,742 (Jan. 24, 1991). The Final Results 
“calculated a weighted-average margin for all imports of the subject 
merchandise by applying the highest margin calculated for any respond- 
ing branch of the China National Metals and Minerals Import and 
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Export Corporation to the imports of the non-responsive firms.” Final 
Results, 56 Fed. Reg. at 2,749. The resulting margins were 24.21% for 
1987-1988 and 45.92% for 1988-1989, applicable to all exports of iron 
construction castings from the People’s Republic of China. Jd. 

Overseas challenged the Final Results, 56 Fed. Reg. at 2,749, in Con- 
solidated Court No. 91-02-00154. The Court reviewed Overseas’ claims 
in this case in Sigma Corp. v. United States, 17 CIT 1288, 841 F Supp. 
1255 (1993), and remanded the case to Commerce. Commerce’s redeter- 
mination pursuant to Court remand was reviewed in Sigma Corp. v. 
United States, 19 CIT _, 890 F. Supp. 1077 (1995). 

In Consolidated Court No. 92-04-00283, Overseas challenged Com- 
merce’s final determination entitled Final Results of Antidumping 
Duty Administrative Review: Certain Iron Construction Castings From 
the People’s Republic of China (“Final Results”), 57 Fed. Reg. 10,644 
(Mar. 27, 1992). These Final Results covered the fourth period of review 
(“POR”) May 1, 1989 through April 30, 1990 and examined one 
exporter, the Guangdong Branch of China National Metals and Miner- 
als Import and Export Corporation (“Minmetals Guangdong”). No 
other named exporters responded to Commerce’s questionnaire. For 
exporters not responding to the questionnaire, Commerce applied BIA 
utilizing the highest margin calculated in the review, i.e., the margin cal- 
culated for Minmetals Guangdong. Id. The Court reviewed Overseas’ 
claims concerning these Final Results in Sigma Corp. v. United States, 
17 CIT 1358, 841 F. Supp. 1275 (1993); see also Sigma Corp. v. United 
States,19CIT _, 888 F. Supp. 159 (1995). 

In Consolidated Court No. 92-06-00424, Overseas contested Certain 
Iron Construction Castings From the People’s Republic of China; Final 
Results of Antidumping Duty Administrative Review (“Final Results”), 
57 Fed. Reg. 24,245 (June 8, 1992). These Final Results covered the fifth 
POR May 1, 1990 through April 30, 1991. Questionnaires were for- 
warded to nine PRC manufacturers/exporters of the subject merchan- 
dise for this period. Two companies reported no shipments during the 
POR and the other seven, including Minmetals Guangdong, failed to 
respond. Therefore, Commerce utilized BIA for all companies. Id. The 
Court reviewed Overseas’ challenge to these Final Results in D & L Sup- 
ply Co. v. United States, 17 CIT 1419, 841 F. Supp. 1312 (1993); see also 
D & L Supply Co. v. United States, 19CIT__, 888 F Supp. 1191 (1995). 

The facts in Consolidated Court Nos. 91-02-00154, 92-04-00283 and 
92-06-00424 are virtually identical. In all three cases, the Court found 
that one respondent, China National Machinery Import and Export 
Corporation, Liaoning (“MACHIMPEX Liaoning” or “Liaoning”), a 
PRC producer from which Overseas purchased iron construction cast- 
ings during the PORs in question, is not within the scope of the relevant 
Commerce determinations and its duties are to be assessed at the 
11.66% deposit rate that it paid upon importation. Sigma Corp., 17 CIT 
at 1298, 841 F Supp. at 1264; Sigma Corp., 17 CIT at 1368, 841 F Supp. 
at 1283; D & L Supply Co., 17 CIT at 1424, 841 F Supp. at 1316. 
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DISCUSSION 


Overseas has submitted an application for an award of $46,454.84 
reflecting the costs, attorneys’ fees and expenses which were incurred in 
pursuing judicial review of the Final Results, 56 Fed. Reg. at 2,742 (Con- 
solidated Court No. 91-02-00154), 57 Fed. Reg. 10,644 (Consolidated 
Court No. 92-04—00283) and 57 Fed. Reg. 24,245 (Consolidated Court 
No. 92-06-00424).? 

Commerce asserts that Overseas is not entitled to an award for costs 
and expenses and even if Overseas prevails in gaining an award, it is not 
entitled to an award in the amounts sought. Def.’s Resp. Opp. Pl.’s 
Applic. Fees/Expenses and Mot. Costs (Consolidated Court No. 
91-02-00154). See also Def.’s Resp. Opp. Pl.’s Applic. Fees/Expenses 
and Mot. Costs (Consolidated Court No. 92-04-00283) and Def.’s Resp. 
Opp. Pl.’s Applic. Fees/Expenses and Mot. Costs (Consolidated Court 
No. 92-06-00424). 


Substantial Justification: 


Title 28 U.S.C. § 2412(a)(1) provides that the prevailing party in a civil 
action against the United States, agency or official thereof, may be 
awarded a judgment, taxable against the United States, for the costs 
incurred in the litigation, as enumerated in section 1920, other than 
attorneys’ fees and expenses. Subsection (b) of § 2412 allows the court to 
award reasonable fees and expenses of attorneys to the prevailing party, 
in addition to the costs allowable under subsection (a). 

The Court notes, however, that “a statute authorizing the recovery of 
attorneys’ fees and expenses from an agency of the United States consti- 
tutes a waiver of sovereign immunity, and must be strictly construed.” 
United States v. Modes, Inc.,18CIT__,__, Slip Op. 94-39 at 4 (Mar. 
4, 1994) (citing Library of Congress v. Shaw, 478 U.S. 310 (1986)). 

The EAJA also provides: 


(d)(1)(A) Except as otherwise specifically provided by statute, a 
court shall award to a prevailing party other than the United States 
fees and other expenses * * * incurred by that party in any civil 
action (other than cases sounding in tort), including proceedings 
for judicial review of agency action, brought by or against the 
United States in any court having jurisdiction of that action, unless 
the court finds that the position of the United States was substan- 
tially justified or that special circumstances make an award unjust. 


28 U.S.C. § 2412(d)(1)(A) (emphasis added). Hence, in order to award 
the costs, fees and expenses sought by Overseas, the Court must deter- 
mine that the position of the United States in the underlying actions 
was not substantially justified and special circumstances do not exist 
which would make an award unjust.® 


20n August 11, 1995, Overseas filed a combined application for award of attorneys’ fees and expenses and combined 
motion for judgment on costs. On October 4, 1995, Overseas filed a revised combined application for fees and other 
expenses and motion for judgment on costs. 


3 It is uncontroverted that Overseas is a “prevailing party” under 28 U.S.C. § 2412. 
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The “government bears the burden of establishing that its position 
was substantially justified or that special circumstances should pre- 
clude an award under the EAJA.” Traveler Trading Co. v. United States, 
13 CIT 380, 381, 713 F. Supp. 409, 411 (1989). See also Covington v. 
Department of Health & Human Services, 818 F.2d 838, 839 (Fed. Cir. 
1987). If the Government is unable to carry its burden, the court must 
award the requested fees and expenses. Traveler, 13 CIT at 381, 713 F 
Supp. at 411. See also Brewer v. American Battle Monuments Comm’n, 
814 F2d 1564, 1569 (Fed. Cir. 1987). Thus, the Court must decide 
whether Commerce has met its statutory burden. 

The Supreme Court of the United States has found that the phrase 
“substantial justification” means: 


“justified in substance or in the main”—that is, justified to a degree 
that could satisfy a reasonable person. That is no different from the 
“reasonable basis both in law and fact” formulation adopted by the 
Ninth Circuit and the vast majority of other Courts of Appeals that 
have addressed this issue. 


Pierce v. Underwood, 487 U.S. 552, 565 (1988). See also Urbano v. United 
States, 15 CIT 639, 641, 779 F Supp. 1398, 1401 (1991), aff'd, 985 F2d 
585 (1992). Thus, the Government is required to show that it “was 
clearly reasonable in asserting its position, including its position at the 
agency level, in view of the law and the facts. The Government must 
show that it has not ‘persisted in pressing a tenuous factual or legal posi- 
tion, albeit one not wholly without foundation.’” Gavette v. Office of Per- 
sonnel Management, 808 F.2d 1456, 1467 (Fed. Cir. 1986) (quoting Gava 
v. United States, 699 F.2d 1367, 1375 (Fed. Cir. 1983) (Baldwin, J., dis- 
senting)). See also Brewer, 814 F.2d at 1569. 

In Consolidated Court No. 91-02-00154, Overseas argued that 
MACHIMPEX Liaoning was not subject to the preliminary BIA rates of 
47.54% rate established for the 1987-88 review and 97.57% established 
for the 1988-89 period since MACHIMPEX Liaoning is a separate and 
distinct company from other companies bearing the MACHIMPEX 
(China National Machinery Import and Export Corporation) name. 
Overseas also argued that MACHIMPEX, not MACHIMPEX Liaoning, 
was (1) named by petitioner, (2) listed in Commerce’s notice of initiation 
of administrative reviews, and (3) issued a Commerce questionnaire.* 
Sigma, 17 CIT at 1296, 841 F Supp. at 1262. According to Overseas, best 


41n Sigma, 17 CIT at 1288, 841 F Supp. at 1255, the Court described the facts surrounding the identification of 
companies for review during this POR. The Court stated: 


On May 26, 1988, counsel for the MCFTC requested Commerce to institute an administrative review of certain 
companies for the 1987-88 review period. In its subsequent notice of initiation of antidumping and countervailing 
duty administrative reviews, Commerce named the companies it was reviewing including MACHIMPEX and Min- 
metals Beijing [China National Metals & Minerals Import & Export, Beijing]. On July 26, 1988, Commerce 
directed the sending of questionnaires to several firms including MACHIM EX, Beijing. No such questionnaire 
was sent to MACHIMPEX, Liaoning. 

On October 4, 1988, counsel for MCFTC filed a letter with Commerce to clarify the exact companies that were to 
be reviewed. The letter specifically requested clarification regarding Minmetals and not MACHIMPEX. The letter 
objected to Commerce’s serving questionnaires only upon the Beijing and Guangdong branches of Minmetals and 
not on any of the other Minmetals companies. The letter stated that the request for review “was not limited to any 
particular branch of Minmetals, but identified the whole corporate entity.” This request was based on the under- 
standing that five branches of Minmetals were engaged in the export of the subject merchandise to the United 
States. No such clarification was requested or made regarding MACHIMPEX. he 

ontinus 





48 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 32, AUGUST 7, 1996 


information available should not have been applied to MACHIMPEX 
Liaoning as a non-responsive company for the purpose of calculating 
foreign market value. See Sigma, 17 CIT at 1295-96, 841 F Supp. at 
1261-62. The Court found that Liaoning had not been afforded an 
opportunity to establish that it is an independent legal entity and 
application of BIA was improper because Liaoning had not refused or 
been unable to supply the information Commerce required. It simply 
had not received a questionnaire. Id. at 1296-98, 841 F. Supp. at 
1262-63. In addition, the Court found that petitioners’ request for 
review was unclear and not understandable from the record. Although 
petitioners’ request listed several branches of Minmetals, it merely 
listed MACHIMPEX but not any of its branches. The Court concluded 
that petitioners’ request had not intended to include Liaoning. Further- 
more, petitioners’ subsequent correspondence to Commerce seeking 
clarification regarding the companies to be reviewed related only to 
branches of Minmetals, not MACHIMPEX. The Court concluded that 
petitioners’ request had not included Liaoning. Accordingly, the Court 
found that inadequate notice had been given MACHIMPEX Liaoning 
and ordered it assessed at the 11.66% deposit rate paid upon importa- 
tion. Jd. at 1298, 841 F Supp. at 1263-64. 

An examination of the merits of Consolidated Court Nos. 
91-02-00154, 92-04-00283 and 92-06-00424 satisfies the Court that 
Commerce’s position in all three cases, although ultimately unsuccess- 
ful, was substantially justified, had a reasonable basis in law and fact 
and was undertaken in good faith. 

First, it is Commerce’s established practice to presume that all enti- 
ties in anonmarket economy (“NME”) country export under the control 
of the state. See, e.g., Final Determination of Sales at Less Than Fair 
Value: Certain Carbon Steel Butt-Weld Pipe Fittings From the People’s 
Republic of China, 57 Fed. Reg. 21,058, 21,059 (May 18, 1992); Final 
Results, 56 Fed. Reg. at 2,742; Final Determinations of Sales At Less 
Than Fair Value: Heavy Forged Hand Tools, Finished or Unfinished, 
With or Without Handles, From the People’s Republic of China, 56 Fed. 
Reg. 241 (Jan. 3, 1991). Under this presumption, Commerce assigns a 
unitary country-wide antidumping margin in NME countries unless an 
exporter affirmatively demonstrates entitlement to a separate, compa- 
ny-specific margin by establishing freedom from central government 
control, both in law and in fact, with respect to exports. See Notice of 
Final Determination of Sales at Less Than Fair Value: Silicon Carbide 
From the People’s Republic of China, 59 Fed. Reg. 22,585 (May 2, 1994); 
Final Determination of Sales at Less Than Fair Value: Sparklers From 
the People’s Republic of China, 56 Fed. Reg. 20,588, 20,589 (May 6, 


_On May 31, 1989, the MCFTC similarly requested an administrative review for the 1988-89 review of eight spe- 
cific companies including the ay va branch of Minmetals, the Guangdong branch of Minmetals, the Liaonin 
branch of Minmetals, the Jilin branch of Minmetals, the Anhui branch of Minmetals, and MACHIMPEX. 
MACHIMPEX Liaoning was not specifically mentioned. On June 21, 1989, Commerce subsequently published its 
notice of initiation of the antidumping and countervailing duty administrative review in the Federal Register list- 
ing each of the above companies, but not MACHIMPEX Liaoning. On June 26, 1989, Commerce sent a questionn- 
aire to MACHIMPEX, but none was sent to MACHIMPEX Liaoning. 

Sigma, 17 CIT at 1295-96, 841 F. Supp. at 1262 (citations omitted). 








U.S. COURT OF INTERNATIONAL TRADE 49 


1991). The Court has recognized Commerce’s “presumptive single 
entity” policy which accounts for the fact that state-controlled compa- 
nies have an identity as a totality or conglomeration which is elusive and 
requires NME trading companies to pass the de jure/de facto test to gain 
a separate rate. See UCF Am., Inc. v. United States, 20CIT__,_s, 
919 F. Supp. 435, 440 (1996); UCF Am., Inc. v. United States, 18 CIT 
pt , 870 F. Supp. 1120, 1126 (1994). See also Tianjin Mach. 
Import & E Export Corp. v. U: nited States, 16 CIT 931, 934-37, 806 F. Supp. 
1008, 1013-15 (1992). In view of this practice, Commerce’ s posture that 
Liaoning was includable in the scope of the reviews in question is rea- 
sonable, notwithstanding that the Court ultimately found that 
MACHIMPEX Liaoning was excludable from the scope of these reviews 
because it had not received adequate notice. 

This conclusion is supported by the facts surrounding the original 
LTFV investigation. In the LTFV review, Commerce issued questionn- 
aires to, received responses from, and conducted verification for 
MACHIMPEX, Minmetals and China National Machinery Import & 
Export Corp. See LTFV Investigation Results, 51 Fed. Reg. at 9,484. In 
Sigma, Consolidated Court No. 91-02-00154, the Court recognized that 
petitioners requested administrative review of certain PRC companies, 
that Commerce named MACHIMPEX in its initiation of review notice, 
and that MACHIMPEX received a questionnaire. Sigma at 1295-96, 
841 F. Supp. at 1262. Hence, MACHIMPEX was aware of the investiga- 
tion, participated in it, was found to be selling LTFV castings and was 
assigned a margin of 11.66%. In addition, Sigma took notice of Over- 
seas’ statement that, “at one time, Liaoning was connected with the 
national headquarters in Beijing.” Jd. at 1295, 841 F. Supp. at 1261. 

Although, in Consolidated Court No. 91-02-00154, the Court 
observed that “[i]n view of the extent of information submitted, it does 
not appear that MACHIMPEX Liaoning has met its burden of proof to 
establish their independence from MACHIMPEX,” the Court found 
that Liaoning was never afforded an adequate opportunity to do so. Id. 
at 1297, 841 F Supp. at 1263.5 According to Commerce, the “logical 
inference would be that there was no basis for deviation from the conclu- 
sion established in the original investigation that MACHIMPEX and its 
branches constituted a unitary entity.” Def.’s Resp. Opp. Pl.’s Applic. 
Fees/Expenses and Mot. Costs at 10. However, legitimate as Com- 
merce’s NME policy is, the facts particular to Sigma, as noted in the 
Court’s discussion above, compelled a different conclusion. The signifi- 
cant factor was the absence of notice—not the Court’s assessment, 
based on record evidence on hand, that Liaoning appeared not to have 


5 Overseas and Liaoning relied on two documents to support the claim of independence from MACHIMPEX. The 
Court stated: 
The first is a letter from Overseas which states that “each branch of China National Machinery is an i dent 
company. Each branch has its own customers and independently sets its prices.” The second piece of ingeren sub- 
mitted by Overseas is an October 11, 1990 letter from the Chinese Ministry of Foreign Economic Relations and 
Trade to Secretary Mosbacher which is not a part of the administrative record. 
Regardless of the propriety of reliance on this letter, the October 11 letter provides no specific information but 

instead states that all Chinese local trading companies were separated from the national trading companies.” 
Sigma, 17 CIT at 1297, 841 F. Supp. at 1263 (citations omitted). 
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rebutted Commerce’s single entity presumption. Had it not been indi- 
cated that Liaoning was omitted from these reviews, it would have been 
incumbent upon Liaoning to create an adequate record. Liaoning was 
not afforded this opportunity. 

Furthermore, according to 19 U.S.C. § 1677e(c) (1988): 


(c) Determinations to be made on best information 
available 

In making their determinations under this subtitle, the adminis- 

tering authority and the Commission shall, whenever a party or any 

other person refuses or is unable to produce information requested 

in a timely manner and in the form required, or otherwise signifi- 


cantly impedes an investigation, use the best information other- 
wise available. 


Thus, the statute authorizes Commerce to use BIA whenever a party 
is unable or does not provide Commerce the information necessary to 
make its determination. Id. In Sigma, Consolidated Court No. 
91-02-00154, the Court found Commerce’s application of BIA to Liaon- 
ing as an unresponsive company improper because “Liaoning never 
refused and was never unable to supply the information.” Sigma, 17 
CIT at 1298, 841 F. Supp. at 1263. Simply, Liaoning was never afforded 
the opportunity to establish its independence. Nevertheless, Com- 
merce’s position, based on its single entity policy, reasonably led it to 
believe that BIA was properly applicable to Liaoning as MACHIMPEX 
had not responded to Commerce’s questionnaire. See Final Results, 56 
Fed. Reg. at 2,744.8 

Overseas’ arguments and the Court’s reasoning was similar in Con- 
solidated Court Nos. 92-04-00283 and 92-06-00424 which are also cov- 
ered by Overseas’ application and motion. In these cases, the Court 
likewise ordered Liaoning’s duties assessed at the 11.66% deposit rate it 
paid upon importation. Sigma Corp., 17 CIT at 1365-68, 841 F. Supp. 
1281-83; seealsoSigmaCorp.,19CITat___, 888 F Supp. at 163; D& L 
Supply Co., 17 CIT at 1423-24, 841 F Supp. 1315-16; see also D & L Sup- 
ply Co.,19 CIT at ___, 888 F. Supp. at 1197. 

Overseas argues that Commerce persisted in litigating this matter 
although its position was wholly without foundation and in bad faith. 
Def.’s Resp. Opp. Pl.’s Applic. Fees/Expenses and Mot. Costs at 9-10, 
12-13. “Fees and expenses are generally awarded where the govern- 
ment offers ‘no plausible defense, explanation, or substantiation for its 
action.’” Consolidated Int’l Automotive, Inc. v. United States, 16 CIT 
692, 696, 797 F. Supp. 1007, 1011 (1992) (citations omitted). While the 
Court found Overseas’ position in Consolidated Court Nos. 
91-02-00154, 92-04-00283 and 92-06-00424 more convincing, it is not 
the case that Commerce offered no defense or explanation. Commerce’s 
general NME policy was the foundation for its actions and the Court will 


6 of eight PRC castings producers and exporters, only the Beijing and Guangdong branches of the China National 
Metals and Minerals Import and Export Corporation (Minmet Beijing and Guangdong Minmetals, respectively) 
responded to Commerce’s questionnaire. See Final Results, 56 Fed. Reg. at 2,744. 
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not infer bad faith on Commerce’s part for the position it took and the 
course which it pursued. See Bonanza Trucking Corp. v. United States, 
11 CIT 436, 441, 664 F Supp. 1453, 1457 (1987) (attorneys’ fees awards 
under 28 U.S.C. § 2412(b) are made “when the unsuccessful party has 
‘acted in bad faith, vexatiously, wantonly or for oppressive reasons’”) 
(citation omitted). The court in Bonanza Trucking, 11 CIT at 442, 664 F 
Supp. at 1458, made it clear that bad faith is not to be lightly inferred for 
purposes of attorneys’ fees awards under 28 U.S.C. § 2412(b). The bad 
faith exception applies “‘only in exceptional cases and for dominating 
reasons of justice.’” United States v. Standard Oil Co. of California, 603 
F.2d 100, 103 (9th Cir. 1979) (citing 6 J. Moore, Federal Practice 1 
54.77[2], pp. 1709-10 (2d ed. 1972)). Neither of these circumstances 
exists here. 

In addition, one of Commerce’s legitimate concerns in the NME con- 
text is that a national company subject to a dumping order may attempt 
to circumvent the order by funnelling exports to the United States 
through trading companies over which it exercises central control. It is 
clear in the cases in question that Commerce’s conduct proceeded with 
the purpose of efficiently enforcing U.S. trade laws. In Luciano Pisoni 
Fabbrica Accessori Instrumenti Musicali v. United States, 837 F.2d 465, 
467 (Fed. Cir.), cert. denied, 488 U.S. 819 (1988), the appellate court 
noted that: 


[T]he EAJA was not intended to be an automatic fee-shifting device 
in cases where the petitioner prevails. * * * [S]ubstantial justifica- 
tion is to be decided case-by-case on the basis of the record. Gavette, 
808 F.2d at 1467. The mere fact that the United States lost the case 
does not show that its position in defending the case was not sub- 
stantially justified. Broad Ave. Laundry & Tailoring v. United 
States, 693 F-2d 1387, 1391 (Fed. Cir. 1982). The decision on an 
award of attorney fees is a judgment independent of the result on 
the merits, and is reached by examination of the government’s posi- 
tion and conduct through the EAJA “prism,” see Federal Election 
Comm’n v. Rose, 806 F.2d 1081, 1090 (D.C. Cir. 1986), not by redun- 
dantly applying whatever substantive rules governed the underly- 
ing case. 


Furthermore, in light of the special circumstances surrounding the 
cases at bar, it would be unjust to award Overseas the monies sought. 
Commerce conducted the subject administrative reviews after it was 
petitioned to enforce U.S. trade law in the context of a nonmarket econ- 
omy country which is in rapid transition—in terms of legal structure 
and business practices in some economic sectors and regions of the PRC. 
Where relatively few sources of reliable information exist from which to 
gain an accurate current picture, Commerce reasonably relies on the 
proactive involvement of those whose interest might be affected in the 
course of enforcement of U.S. trade laws. Thus, normally, NME export- 
ers considering themselves independent entities would take the pru- 
dent precaution of monitoring developments in U.S. governmental 
regulation of trade capable of affecting their interests. Notwithstanding 
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the Court’s finding in favor of Overseas in the two Sigma Corp. cases 
(Consolidated Court Nos. 91-02-00154 and 92-04—00283) and the D & 
L Supply Co. case (Consolidated Court No. 92-06-00424), the special 
circumstances involved, including Commerce’s NME policy and the 
nature of the PRC economy and society, it would be unjust to award 
Overseas the costs and fees it seeks. 

In sum, Commerce’s good faith posture in these cases, although ulti- 
mately found insupportable, was based on an acceptable basis both in 
law and fact and special circumstances make an award of attorneys’ fees 
unjust. Inasmuch as special circumstances exist and Commerce’s good 
faith position was substantially justified, Overseas is not entitled to an 
award of costs, attorneys’ fees and expenses. 


CONCLUSION 


It is clear to the Court that Commerce’s position in the cases at bar 
was substantially justified. Therefore, an award of attorneys’ fees, 
expenses and costs under the EAJA is inappropriate. Accordingly, Over- 
seas’ consolidated application and motion for a combined award of 
$46,454.84, with interest, for costs, attorneys’ fees and expenses, 
incurred in Consolidated Court Nos. 91-02-00154, 92-0400283 and 
92-06-00424 are denied. 
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